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Bavkers’ 
Security. 


the practice banking, 
all sorts and 
banks borrowers, security for 
loans the banks. Sometimes, the 
collateral little out the ordin- 
ary, and the bank now and then be- 
comes entangled the meshes the 
law its attempt get its money 
back out the security. good illus- 
tration afforded the case 
Chattanooga National Bank Rome 
Iron Company, which report 
this number. iron company 
Georgia borrowed $25,500 from the 
bank Chattanooga, for which 
executed five promissory notes, each 
for ironcompany owned 
yard, Rome, Ga., which wasa right 
all iron remaining inthe yard after 
certain warrants secured said iron 


10. 


paid. This equity, which 
was worth more than the notes, 
pledged with the bank security for 
ing this pledge was indorsement 
the back each note, follows: 


within note secured the 
pledge and deposit the following 
securities, wit: Equity iron 
Yard No. 48, Rome, Ga.” 


These notes were from time time 
renewed and finally, shortly after the 
last renewal, the iron company was 
creditors and the trustee 
forthwith proceeded sell the 
iron Yard pay the warrants 
outstanding against it, and the bal- 
ance, some $30,000, representing 
the equity the Rome Iron Co. 
among the creditors, denying any 
right therein the 
bank. The latter was, therefore, 
compelled resort the courts 
protect and enforce its security, 
had any, which the trustee 
denied. 

The decision the court which 
publish sustains the claim the 
bank and denies all the contentions 
the against the validity 
the bank’s security. These conten- 
tions, will interest no- 
tice, illustrating the way which 
collateral pledge this nature 
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may made the subject attack, 
although unsuccessful. 

The first contention was that the 
alleged pledge was void nnder the 
Bankrupt Law, being made with- 
four months from the time the 
filing the petition bankruptcy. 
This contention the court overrules, 
was only renewal that had 
been made within four months, the 
original transaction dating further 
back. Objection was then made that 
there was pledge, because the pro- 
perty sought pledged was in- 
sufficiently described the mere 
language iron Yard 
No. Rome, This description 
held for reasons stated 
the opinion Again, 
being incapable delivery, was 
contended could not the subject 
valid pledge; but the court de- 
clares the writing the back 
the note was sufficient create 
lien therein favor the pledgee 
bank. further contention that the 
writing the pledge should have 
been recorded renewal mortgage 
was held untenable, and lastly, the 
trustee bankruptcy, was urged, 
stood the position innocent 
purchaser, without notice. The court 
conceded that innocent purchaser 
without notice would have taken 
title superior that the Chatta- 
nooga bank, but declared that 
trustee bankruptcy under the 
Bankrupt Law 1898, could not 
regarded that light. 

ity accepted this case the Chat- 
tanooga National Bank, and theform 
and manner pledging it, stood the 
test all legal requirements, far 
enforcing against the iron com- 
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pany, and its trustee 
was concerned; but, the 
shows, the bank’s security was 
fective and could have been 
had the iron been sold 
purchaser, without notice the 
prior pledge lien thereon. 


other national bank 
the country peculiarly situated 
with reference its post-office address 
related its real geographical 
cation, the Pawcatuck National 
Bank, Westerly, The bank 
reality not located Westerly all, 
but across narrow stream the 
village Conn. For all 
commercial and business purposes, 
however, the bank Westerly insti- 
tution, the United States post 
for the locality being Westerly, and 
only about thirty rods from the 
mail the bank addressed the 
Pawcatuck National Bank, Westerly 
and the letter heads have 
the same address. Not only this, but 
the form promissory note prepared 
the bank for the signature bor- 
rowers made payable the Paw- 
catuck National Bank, Westerly I., 
notwithstanding the bank actually 
located the State Connecticut. 
Anindorser onone these notes 
which had been discounted the 
bank, recently attempted take ad- 
vantage this fact and escape liabil- 
ity. The note question had been 
executed Rhode Island and its 
terms was payable the Pawcatuck 
National Bank, Westerly R.I. 
that time, the Rhode Island law al- 
lowed grace, while the Connecticut law 


did not. The bank presented the note 
its banking house Pawcatuck 
according the Connecticut law. 
The indorser claimed that the Rhode 
Island law governed,and presentment 
and notice were three days premature 
also that presentment had not been 
made according the terms the 
note,in Rhode Island, but the bank 
Connecticut; that consequence 
was discharged from liability. The 
supreme court Rhode Island, how- 
ever, held the indorser liable. 
publish its decision this number, 
more interestin the 
solution question growing out 
such peculiar situation, than 
matter legal instruction. 


Waiver by 
Indorser, 


law negotiable paper 
discussed the Supreme Court 
California the case Farmers’ Ex- 
change Bank Mining Co., reported 
this number. note had been exe- 
cuted mining company, and had 
been offered the payee bank 
for discount. The bank required the 
security additional indorsers before 
discounting the note, which the presi- 
dent the mining company agreed 
procure. The president the 
bank thereupon took rubber stamp 
and impressed upon the back the 
note the following words red ink: 


value received, hereby waive 
demand and notice demand, protest 
and notice protest and nonpay- 


Five indorsers signed successively 
under this, and the question was 
whether the waiver, being hereby 
was binding all theindor- 
sers, the last four claiming that 
bound the first one only. 


EDITORIAL. 
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The court, its discussion, points 
out distinction between the case 
where waiver printed, this 
one was, the back note, and 
the case where such waiver writ- 
ten the first indorser over his own 
name and signed him. Inthelat- 
ter case, the court concedes that 
the first indorser only. But where 
the waiver printed the back 
the note, was done the case 
under consideration, the court holds 
that such printed waiver part 
the terms the note itself, and 
binding all the indorsers. 

this connection interesting 
compare the rule provided the 
Negotiable Instruments Law. Section 
181 (New York act) provides: 


the waiver embodied 
the instrument itself, binding 
all parties; but where written 
above the signature indorser, 
binds him 

the act elsewhere provides that 
includes 
would seem from this that waiver 
printed above the signature in- 
dorser would bind him only, wher- 
ever the Negotiable Instruments Law 
prevails, unless such printed waiver 
the instrument shall con- 
sider this question more fully our 
serial the Negotiable Instruments 
Law, when reach that branch 
the subject. 


The United States Cir- 
cuit Court Appeals, 
Seventh Circuit, case published 
this number, discuss and decide af- 
firmatively the proposition that the 


Successive 
Assessments. 


718 THE BANKING LAW JOURNAL. 


comptroller the currency has 
power make, and enforce, 
suit law, more than one assess- 
ment upon the shareholders anin- 
solvent national bank, necessary 
pay the debts thereof. that 
case shareholder who had already 
been assessed per share his 
stock, objected paying second 
assessment per share thereon. 

was held DeWeese Smith, 
Fed. 309, that having recovered 
against stockholder judgment 
law the amount assess- 
ment, the receiver could not main- 
tain against him second action 
recover assessment—this 
upon the grounds that the stock- 
tract, could split; that mak- 
ing assessment, the comptroller 
quasi judicial function,and 
one exercise, exhausts the power 
conferred upon him statute; and 
that, for years, the national bank 
statute had received 
practice, that but one assessment 
was enforceable. 

The United States Circuit Court 
Appeals the present case, however, 
declare that the weight authority 
favor the right 
make successive assessments, found 
necessary, may enforced 
equity, actions law, the 
option the receiver. 


The progress made 
the nationalizing, 
through individual state enactment, 
the Negotiable Instruments Law, 
and what expected for the future, 
stated the report made Mr. 


The Negotiable 
Instruments Law. 


Frank Tracy, chairman 
Committee Uniform Laws, 
American Bankers’ Convention 
the following extract report 
upon this subject: 

“In our last report gave tiie 
progress the different states 
that time. But few 
latures were session last winter. 
only two them was the bill in- 
troduced—in Ohio and Georgia. 
Ohio the bill favorably 
considered the committee, but the 
session was not long enough get 
through. thought the next 
session will surely pass Geor- 
gia had hoped get through, 
but time did not permit. 

“The Commission revise and 
codify the laws the Territory 
Arizona have adopted part the 
code Arizona the 
struments Law, and propose pass 
through the Legislature the com- 
ing winter. There quite move- 
ment among the states, 
indicated our correspondence for 
the enactment the law this winter. 

“The great majority states will 
hold sessions their legislature, 
gress with the law. urge upon the 
bankers those states see 
that the legislators are fully edu- 
cated the bill. There will 
trouble getting enacted into 
law necessity shown for it. 
That necessity exists, every attor- 
ney, every banker and business man 
can attest, especially those who en- 
gage interstate commerce. This 
law has been already enact- 
fifteen states and the District 
Columbia. Every state the Union 
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should adopt and then the status 
our credit currency may under- 
stood every state. Wedonot wish 
pass another winter without the 
addition several states our list, 
and therefore urge and reiterate 
the urgency that every banker make 
his business see that becomes 
law his state. 

“The following states have passed 
the law with the amendments noted 
and the date when became effect- 
ive: 

“Connecticut. April 

“Colorado. July (Notes 
falling due Saturday are payable the 
same day, except those falling due 
Denver any Saturday during June, 
July and August, when they are pay- 
able Monday.) 

August 1897. 

“New York. October 1897. 

“Massachusetts. January 
(Sight drafts are allowed three days’ 
grace. 

June 

“Virginia. July 1898. 

“North Carolina. March 1898. 
(Three days’ grace notes, accept- 
ances and sight 

Columbia. 

“Wisconsin. May 15, 1899. 

May 12, 1899. 

May 19, 

“Washington. June 1899. 

July 1899. 

Three 
days’ grace sight 

“North Dakota. July 1899. 


“The legislatures the following 
will session this winter: 

“Alabama, California, 
Missouri, Indiana, Kansas, 
Maine, Delaware, West Virginia, Ne- 
braska, Nevada, New Ver- 
mont, Minnesota, Idaho, South Caro- 
lina, South Dakota, Texas, Michigan, 
Pennsylvania, Montana, Wyoming.” 


The decided 
numerous 
that the practices bankers for- 
warding items for through 
correspondents,in roundabout way, 
are not sanctioned the law, which 
requires course transmis- 
sion agent the place pay- 
ment; and that where occurs 
reason dilatory presentment, 
judged legal standards, those who 
employ such methods, 
therefor, rather than the party re- 
sponsible for payment. 

The latest decision this kind 
published this number. check 
abank Perth Amboy, was 
deposited New York bank the 
day July. was forwarded 
toa bank New Brunswick 
and from thence was sent Perth 
Amboy where, three days later, 
July 14th, was presented for pay- 
ment, but not paid, that day 
the drawee bank had closed its doors. 
The decision the time taken 
long; hence the parties who 
mitted the check the New York de- 
positor payment for merchandise, 
were not responsible for the non-pay- 
ment, and were from liability 
for the debt for which the check 
given. 

This isa subject which there 
should such revision the law, 
the practices bankers,or both, 
bring the two into har- 
mony. 


Roundabout 
Collections, 


was 


The American Banke 
ers’ Association have 


E lucation of Bank 
Clerks, 


taken wise and progressive step 
providing for the organization 
Institute Bank Clerks. The report 
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the committee education the 
Association which led the provision 

for such Institute, published 

full elsewhere the Journal. There 
has beena steady and growing de- 

mand from bank clerks all parts 
the country for some system study 

that would better fit them for their 

duties, and this has already evidenced 

itself certain cities the formation 

educational nature. Some extempor- 

aneous remarks chairman 
the educational committee, Mr. Corn- 

well Buffalo, made the recent 

convention the Association, show- 

ing how the plan for national insti- 

tute would put operation and 

concerning its are given 

below: 

“This thing perfectly 
ible. The Association Committee, 
some committee appointed 


it, would employ secretary 
first class ability, and that man 
would formulate, conjunction with 
others, plan for the win- 


ter. would then send out all 
banks for distribution among the 
clerks prospectus the plan, and 
then travel from city and 
conjunction with the banks, would 
call together the bank clerks and or- 
ganize and elect officers branch 
that city, and start the work; have 
monthly meetings among themselves. 
the end the season examina- 
tion would held,and the clerks who 
were proficient would receive certi- 
cate from the institute. That certifi- 
cate would havea money value, 
indicating the character and the mind 
the man possessing it,and would 
benefit him earning promo- 
tion. Now the amount expense for 
getting this thing operation for 
one year, would slight compar- 
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atively, and once operation the 
thing would run itself. have here 
set by-laws and everything 
pared for National Institute 
Clerks; and chapters were 
formed the end the season they 
would elect delegates central con- 
and that convention they 
would elect National 
President and Treasurer, and also 
Council ten fifteen, which would 
govern the Association. The clerks 
would pay dues, part which 
would the local branch, and 
part the National. Now let 
suppose that one-tenth all the 
clerks the United States joined as- 
sociations this kind. estimate 
that there are 65,000 bank clerks 
the United States. Ifthe dues were 
$2.00 year and 6,500 members 
the Institute, this would $1.00 
each for the local branch and for the 
National Institute. feel very cer- 
tain from the interest taken the 
subject thatin one year this thing 
would its own feet and support- 
ing itself. Ihave elaborate plan 
here, but not propose present 
that to-day. want the Council 
take that decide this 
something that ought done. 
seems this cry from the 
bank clerks cry out Macedonia; 


and itisfor youto decide whether 
this Association shall undertake this 
work which will help along this great 
army young men, upon whom 
rely for our good, honest work, 
whether you shall let them and 
take care themselves, forming as- 
sociations spots, and struggle 
along slowly, when you 
them one year position which 
will make this Institute success and 
benefit toevery bank clerk the 
United States.” 


ALTERNATIVE AND TRUST DEPOSITS. 


THE PAYMENT ALTERNATIVE AND TRUST DEPOSITS. 


SYNOPSIS INTRODUCTION, 


the owner sum money, often deposits same savings commercial bank, 
trust for B,” and B,” and either survivor,” A,” orin variety 
other forms this nature. 

A’s MOTIVE intention doing may various Generally likes own and control 
his money while lives, and may put the deposit this form receive more interest, where, 
under the bank’s rules, already has deposit the interest-drawing limit his own name; 
evade tax otherwise conceal his true financial condition; may design that the 
deposit shall remain his, long lives, and his death shall go, virtue the terms 
which payable, thus attempting make his bank account serve the purpose will, 
avoiding the formality executing such instrument, and the expenses probate; or, more 
rarely, may intend out-and-out gift to, creation trust for, taking effect immediately, 
once parting with individual ownership, and whatever control afterwards exercises, any, 
being subject B’s rights, and pursuance any rights reserved when giving the 

BANKER’S DILEMMA the payment such deposits often presented. Generally 
the bank called upon for payment after death, sometimes before. estate often 
makes rival demand. many cases, the bank willinterplead A’s estate and withholding 
payment until the court determines which has title; but sometimes the bank, thinking author- 
ized the terms the deposit, will pay the money upon A’s death, and thereafter, many 
cases, its cost, the result lawsuit, that title remained estate, and that 
have pay the money over again; other cases, finding that the payment was rightful. 
few states, statute protects the bank where deposit has been made trust for 
permitting, any case falling within its provisions, the event death, 
the ultimate right money then being matter for settlement between the rival claimants out- 
side the 

THE GUIDING PRINCIPLES law upon which the right such deposits, and the question 
who their payment, must determined —whether has, has not, made gift 
to, created for, B—are briefly these: gift perfected delivery; trust created 
Neither can made take effect the future; the delivery, declaration, and 
passing title from must immediate, deposit with the intent and instruc- 
that shall his long lives, and when dies, shall paid remains A’s, 
and upon his death belongs his estate, and determining whether gift has been 
trust created (1) A’s intent must ascertained; then has intended (2) has the 
intent been consummated the delivery declaration required law?—intent alone, without 
consummation, amounting nothing. The form the deposit one factor determining this,but 
the chief and controlling factors every case the facts and circumstances surrounding the 
transaction deposit: addition the form deposit, what has said the bank officials 
others; what has done with the deposit book certificate deposit; A’s financial con- 
dition; any facts carrying accounts other forms; the relations and and and 
others; short, all A’s acts, statements, and surrounding circumstances throwing light upon 
the question intended and consummated gift trust the time deposit, the reverse. 

courts different states are not entirely uniform their views what facts are suffi- 
cient constitute perfected gift trust. For example, New York, deposit made 
trust for B,” and the form deposit absolutely the only evidence the case, will presumed 
that intended create trust for the time deposit, and the form deposit alone will 
sufficient declaration trust; that the intent will consummated, and presumptive trust 
created, entitling who has claimed the deposit after A’s death, payment, against estate. 
Massachusetts, the contrary, such mere form deposit alone, without more, insufficient 
create trust, and A’s estate has title. But, generally, other facts are present, and control the 
question There also alack uniformity between different states what facts are 
constitute delivery; also the effect given various other facts, sets 
fact, connected with the deposit transaction 

THE VARIED FACTS each particular case affording the final test and light for guidance 
whether has, has not, gift created trust for entitling the latter payment 
deposit carried alternative trust form, our purpose here review, for the informa- 
tion bankers, the decided cases the different states, upon this subject, bringing out 
ularly the controlling facts each case, upon which the title and right payment one the 
other adverse claimant has been determined, practical utility, the decisicns each 
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state are published separately. perusal bankers will, many instances, believed, 
inculcate greater caution the payment such deposits according the mere terms, form, 
which the same may payable, and lead greater respect being paid circum- 
stances” which may, many instances, lead the result that what apparently seemingly 
B’s, belongs, truth, the estate who may have never done what, law, was sufficien! 


divest himself title. 


The transactions which have come 
before the courts Pennsylvania 
involving questions title gift 
bank, embrace variety forms. 
There are cases, other 
states, where the transaction has 
alternative trust form entry, 
either may draw,” 
cases this nature are fewer than 
might expected, and are not 
numerous those which have arisen 
either New York, Massachusetts, 
Maryland Maine. Such gift and 
trust transactions seem 
aken wider range form 
Pennsylvania, and there are more 
cases where the courts have been 
called upon consider the question 
title, where A’s money, standing 
his own name bank, has been 
claimed after his death, al- 
leged donee beneficiary, 
suance, for example, check which 
has signed, bank book 
tificate deposit which has 
transferred, under which, has been 
claimed, completed, fully exe- 
cuted gift trust, the 
donee beneficiary has been estab- 
lished. other cases, the question 
has been whether credit 
entry money his own private 
books trustee for another, 
indorsement upon securities 
trust for another, has 


passed equitable title the 
eficiary created valid trust. 

All these varied cases have been 
collected and are published below, for 
the decisions rendered each illus- 
trate our subject, and make plain 
the principles, upon which the courts 
Pennsylvania determine whether 
title gift trust has, has not, 
passed donee beneficiary. 
Although some the cases not 
bank deposits, but other 
subjects gift, the decisions 
these cases are equally pertinent, 
their underlying principles are equally 
applicable gifts and trusts bank 
deposits. 


Withers Weaver Pa. St. 391. 

trust for but, having made the transfer subject 
his, A’s, disposition and control, there held 
have delivery, and the money con- 
tinued A’s property until his death. Hence 
upon A’s death, his wife, virtue the pro- 
visions ante-nuptial agreement, and 
became entitled the money. 


Jacob Weaver deposited $400 the 
Lancaster Savings Institution for 
which helda certificate. After- 
wards, the eve his marriage, 
ante-nuptial agreement 
into providing that the intended 
wife should survive her intended hus- 
band, she should then have all the 
real and personal estate which the 
husband should die seised possessed, 
the husband however having entire 
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power disposition his property 
during his life. 

After the marriage Jacob Weaver 
assigned the $400 certificate one 
Withers trust for Weaver, son 
Jacob Weaver, being intended 
provision for the son. When theas- 
was executed, Weaver di- 
saying might behe might want 
some money; did would call 
Withers for it. One the witness- 
the old man’s long lived, and 
his son’s the old man’s death. 

the day the assignment Withers 
surrendered the old certificate the 
bank and took out new one for the 
principal and interest which 
crued. 

After the death Jacob Weaver,his 
widow brought this action against 
Withers for the money which had been 
paid over the bank Withers after 
the death Weaver. 

Held: The question wastherea 
gift consummated delivery the 
donee? there was nota gift, the 
money remains the property Jacob 
Weaver. died possessed and 
consequently after his decease, the 
terms his marriage contract, 
passed his widow. 

From the testimony manifest 
the money, after the transfer, remain- 
before, subject his disposition 
and control and that continued his 
property until his death. Although, 
then, Jacob Weaver had power, not- 
withstanding the ante-nuptial con- 
tract, dispose his property be- 
fore his marriage, yet has not 
exercised the right delivery, the 
money passes the wife the oper- 
ation the contract. 
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DELIVERING BANK BOOK 
Headley Kirby Pa. St. 326. 

her deathbed, delivered her bank 
book, valuables and all her property, telling 
take them; that all was hers. The court refuses 
uphold the gift donatio causa 
holding that where such transfer all the 
donor’s property, invalid, matter how 
complete the delivery, being violation 
the statute wills. 


Patience Kirby, her deathbed, 
the home her sister-in-law, Ann 
Kirby, said the latter: 


Ann, dying; all that have 
here and all yours; everything 
for me; there are keys, take 


The property referred included 
clothing, watch and chain and 
variety other valuables including 
book deposit the Philadelphia 
Saving Fund Society. 

After the death Patience, ac- 
tion was brought her administra- 
trix against Ann recover possession 
these articles belonging her 
estate which defendant claimed 
them donatio causa mortis. 
The judge having charged the jury 
that the facts, believed, were 
cient establish valid donatio 
causa mortis, this ruling was reversed 
the supreme court. 

Held: The gift the case before us, 
professes embrace all the donor’s 
property, and made prospect 
receive the sanction law. The 
claim that such thing can be, 
startling consequence the excep- 
tions favor donationes mortis 
causa. This case entirely pecu- 
liar its character that take 
our statute wills the general 
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rule for such dispositions, are 
bound do, and treat the cases 
donationes mortis causa 
exceptions which are not ex- 
tended way analogy, then 
are clear all embarrassment 
the principle which the case 
decided. mere gift made 
prospect death, and professing 
pass all one’s property another, 
take effect after death, can valid 
under our statute wills, matter 
what delivery may have accompanied 
it. not true, then plain 
that the statute wills, far 
intended exclude all modes 
disposing personal property 
death which does not provide for, 
repealed the decisions the 
courts. 

not necessary point out the 
danger sustaining such donation 
this, for thinking mind can fail 


see it, that was this very consid- 


tions which are provided the 
statute the nuncupative 
wills. cannot even glance 
these without seeing 
were designed defeat gift sus- 
tained such evidence was given 
this case, and prevent oral dis- 
positions the nature last wills 
from being made under such suspicious 
circumstances. 


CREDITING HIS BOOKS. 
Appeal, Pa, St. 52. 


This case does not involve deposit bank, 
but the facts and decision bear important an- 
alogy. money his wife, and kept 
money was credited. had added 
$3,000 her money,and this amount 
and subsequent interest thereon, the lat- 
account his books. never received 
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any the principal interest during A’s 
and never saw the entry credit until after his 
death. 

Held: There was executed gift the money 
favor. formal passing the money 
was not necessary. 


Henry Crawford, wealthy man, 
had little money his possession 
belonging his wife which was her 
share certain estate and kept 
account her favor his books 
which this amount was credited 
and interest from time time added. 
One day came and said his 
wife: 

have added $3,000 your little 
money and after going 
give you $3,000 

did not hand her the money 
the time, but what did thus 
stated: “On 1864, Mrs. Craw- 
ford was credited (by the express di- 
his bookkeeper) with the sum 
000 cash received from her. After 
that date interest his direction was 
annually credited her his books 
the amount appearing 
credit which embraced the $3,000. 
During his life Mrs. Crawford never 
received any portion the principal 
interest this account and the 
entry the $3,000 was never seen 
his wife until after his death. 

tate Mr. Crawford, the claim 
the widow the $3,000 aforesaid 
and the interest thereon, was disputed 
twenty-five nephews and nieces 
Henry Crawford, but the court 
awards her the amount. 

Held: Where gift not executed 
delivery, but the determining act 
remains fieri, the law gives force 
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the mere intentionto doit. Butin 
this case are not the facts sufficient 
show executed intention followed 
trust? 

The transaction was between hus- 
band and wife and therefore influenced 
that peculiar relation, 
now contest but mere volunteers, 
who stand equally affected the act 
the husband himself under whom 
they claim take. The entry May 
9,1864, was credit the cash book 
the husband $3,000 cash re- 
ceived. The receipt thus entered isan 
acknowledgment cash paid, 
much receipt form Mrs. 
Crawford would be. imports 
past act, not future promise. This 


made out prima facie case. While 
the husband did not hand the wife the 
money then any time, find 
credited asif actually received, carried 
into account moneys admitted 


belong her, mingled with it, in- 
terest credited upon it, finally consol- 
idated the account and interest 
added the total sum. cer- 
tainly ample evidence executed 
gift followed express trust 
the form account and its 
accrued interest, remaining unrevoked 
denied the decedent the 
time his death cannot 
doubted, then, that Crawford intend- 
fasten upon himself and his es- 
tate admitted gift and become 
the fund. Who are they 
that say his admission and declared 
trust shall avoided because there 
was formal handing over and 
handing back the money? Mere 
volunteers—persons who are bound 
his acts. 

clear that the burden proof 
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thrown these volunteers lift 
the trust from the estate, and howdo 
they propose prove this? Not 
disproof the full intention give, 
trustee the fund—not disproof 
counter charge ora withdrawal the 
credit orindeed ofanything prove 
alteration the mind ofthe husband, 
but merely prove there was for- 
mal passing the money between 
them. But this was mere useless 
ceremony between husband and wife 
when there clear, executed inten- 
tion become trustee the fund 
for her benefit. 

the case before there was 
most distinct setting apart the 
wife specific sum, stated his 
expressed it, declared expressly 
his bookkeeper, its receipt solemnly 
his book, mingled with her undoubted 
funds the account and increased 
accumulated interest the total 
sum; the whole constituting ac- 
knowledged gift and superadded 
trust. 

The husband treated the money 
passed between him and his wife 
and then declared trust 
entering his book his wife’s 
credit account there moneys 
had with her. Thenceforth 
came trust and must treated. 
the trust which these volunteers 
must disprove, and not the want ofa 
mere formality dispensed with the 
parties its origin. 

Judgment that $3,000 and interest 
paid the widow. 
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Lauman, Admr. 
St. 593. 


holding certificate deposit for $4,181 
indorsed thereon direction the bank pay 
$4,000 the principal handed the cer- 
tificate his lawyer, with the remark that 


104 


should take and put his safe; that was 


retained the certificate until after the 

Held, there was gift want de- 
livery, and the money property 
A’s estate. 


October 31, 1879 William Scott 
deposited the Bank, Pitts- 
burgh, sum money, taking out 
certificate deposit follows: 


No, 2432 
Masonic Bank, 
Pittsburgh, Pa.,Oct. 31, 1879. 

William Scott has deposited this 
bank Forty-one Hundred and Eighty 
one and 20-100 Dollars left for 
six months and interest the 
rate per cent per annum, when 
due. 

not presented for payment ma- 


Chas. McLean, 

Cashier. 

$4,181.20 
William and Andrew Scott 
were brothers and had been engaged 
business together. During the last 
illness William sent for Thomas 
Marshall, his lawyer, draw his 
will. Upon itsexecution, William pro- 
duced the above certificate deposit 
and after remarking that had 
never had settlement with his bro- 
ther Andrew their business relations, 
expressed wish assign $4,000 
this deposit him. therefore re- 
quested the lawyer write the fol- 
lowing indorsement the certificate 
which was done and signed Scott: 
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INDORSEMENT. 

William Scott direct the Masonic 
Bank pay $4,000 the principal 
within Andrew Scott, 
for value received, the residue 
terest own credit the hooks 
the bank. 

William Scott (Seal) 

Thos. Marshall, 
Pittsburgh, Oct. 


After signing the certificate, Scott 
handed the lawyer, Marshall, 
with the remark that should take 
with him and putit his safe; that 
was for Andrew Marshall 
took the certificate thus indorsed with 
him, retained his office until after 
the death William Scott which 
curred several months later, and then 
handed Andrew Scott. There 
was some evidence that William Scott, 
and before his death, instituted 
search for the certificate and com- 
plained that had been lost 
which was offered tending show 
that there was delivery the cer- 
tificate made contemplated 
made the lifetime William Scott. 

issue between the administra- 
tor William, and Andrew Scott, 
determine whether the right the 
certificate passed Andrew the 
indorsement, there was verdict for 
the administrator which sustained 
the Supreme Court. 

Held: constitute valid gift, 
there must bea_ delivery the pro- 
perty the donee, some person 
for his use. gift contract exe- 
cuted. The act execution the de- 
livery possession. Without delivery, 
only contract give, not bind- 
ing for want consideration. 
the present case there was 
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the donee nor any person for his 
use. The donor placed the hands 
his own attorney the certificate 
deposit and the order pay 
the sum specified therein the donee. 
did not instruct his attorney 
deliver itto thedonee. The latter 
had knowledge any act the 
donor relating the intended gift. 
Without delivery, the evidence 
was insufficient support the paper 
executed contract. 


B’S NAME. 
106 


MONEY, 


Appeal, Pa. St. 


358. 
earnings belong her husband, and 
although she deposits them bank her own 
name, they remain his the absence evidence 


agift husband wife; and mere possession 
thereof the wife, 


not presumptive 


Vite. 


this case wife deposited money 
her husband, consisting chiefly 
her own earnings, savings bank 
her own name, and died. was 
held that the earnings wife belong 
her husband, (with certain legisla- 
tive exceptions) that mere possession 
thereof the wife affords presump- 
husband; and that the absence 
evidence that such deposit was made 
with the husband’s knowledge, 
other sufficient evidence gift, the 
money belonged the husband and 
not the wife’s estate. 

CHECK 

FOR 

Appeal Waynesburg College, 111 
Pa. St. 130. 


TRUSTEE 
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her lay asafe place. Afterwards made 
his which made provision $1,000 
forC. After A’s death, delivered the check 
his executor. 

Held: did not intend make the check 
money some future time. The intention 
was not consummated delivery before 
death. There was neither gift to, nor 
trust created for and the 
the check belongs A’s estate. 


Alexander Postley died testate 
the March1880. Three weeks 
prior his death, during his last ill- 
ness, executed and delivered his 
daughter Postley, the following 
check, for which there was consid- 
eration: 


Pittsburgh, January 20, 1880. 
The Iron City National Bank, 
trustee for the trustees Waynesburg 
College, One Thousand Dollars, six 


months after death. 
$1,000. 
Alexander Postley. 


This stamped and cancelled. 
stated his daughter who was pres- 
ent when the check was 
that had antedated it. told 
her lay safe place. She laid 
the book-case under some books. 
which remained there until after his 
death. few days before his death, 
while advising with his counsel about 
the preparation will, told him 
about the check and advised the 
testator make the provision for 
the college his will. The testator 
fourth clause bequeathed $1,000 
months after his death. executed 
the will the evening before his death 
and after its execution his counsel di- 
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rected Miss Postley, his daugh- 
destroy the check. She in- 
quired her father she should 
but received answer. She kept 
and delivered after his death 
one his executors. 

proceeding distribute his es- 
tate, including the fund bank which 
had been drawn out theexecutors, 
allowed out the fund for 
tion the $1,000 specified the check 
with interest from the 30th day 
September, 1880. The claim was re- 
jected. 

Held: very clear that was 
not the intention Mr. Postley 
make chose action the subject 
his gift. His intention was make 
gift money, not when executed 
the check, but some future date. 
Hence did not direct that the check 
delivered the college, but direct- 
place. She put under some books 
the bookcase, where remained 
until after died. The time when 
intended give the money had not 
arrived. was within his power 
coutrol the gift cancel and destroy 
the check. The facts 
establish gift inter vivos nor 
create trust which equity will en- 
force. 
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Dickerson’s Appeal, 115 Pa. St. 198. 


This case involves trust bonds bank 
stock. purchased bonds and executed assign- 
ments thereof himself, trustee for his sons, 
which delivered the issuing company; also 
indorsed envelopes containing the bonds that 
they were held for his sons. also 
purchased bank stock, which with declaration 
trust that held the same for his 
daughter, deposited with the issuing bank. 
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Afterwards his will, referring the bonds 
and stock,recited that terms trust 
declared,” held the bonds and stock 
for his children certain declared 
qualified, some extent, the trusts 


created. Upon A’s death, 

Held: created absolute and 
ditional favor his children, they will 
upheld against the claim the widow 
nor could his will, annex special terms 
qualifications not expressed the original 
declarations trust. 


About the year 1856, John Dicker- 
son inaugurated the scheme pro- 
viding fund for the benefit each 
his children, setting apart from 
time time various small sums 
money for that purpose. 1875 the 
fund then accumulated was represent- 
part ten bonds the Lehigh 
Coal Navigation Company, which 
their face were payable bearer, 
with the right have them regis- 
tered and made transferable the 
books the corporation. June 
2nd that vear, Dickerson executed 
two assignments these bonds, 


(1) Embracing five the bonds 
designated their numbers, him- 
self, ‘‘John Dickerson, trustee for 
Charles Thompson 

(2) Embracing the remaining five 
bonds himself for Thomas 
Jefferson 


These assignments, duly executed 
and witnessed, were delivered the 
company evidence the respect- 
ive equitable interests his sons 
said bonds. the same time had 
the bonds themselves registered 
the books the company his own 
name, trustee for each his sons 
the bonds and had same approved 
the company, that they 
thus duly transferred and assigned 
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the books the corporation 
him himself trustee for his sons. 
addition, the first five bonds were 
placed envelope which in- 

“These bonds belong John Dick- 
erson trust for Charles Thompson 
Dickerson, and were purchased for 
him from fund created the saving 
small sums money from the date 
his birth and set apart for 
cial benefit. 

(Signed) John Dickerson.” 

The other five bonds held trust 
for his son, Thomas Jefferson, were 
Jarlyindorsed. Afterwards Dickerson 
spoke these bonds 
several persons investments made 
for his children. 

After Dickerson’s death the bonds, 
enclosed envelopes, were found 
mong his papers the safe which 
had rented from the Fidelity Insur- 


ance Trust and Safe Deposit Company. 
the books the Lehigh Coal and 


changed his name trustee for 
his sons respectively. The original 
assignments also remained the pos- 
session the company. 

addition these bonds, Dicker- 
son also created trustin favor 
his daughter, Mrs. Manning, dif- 
ferent form. consisted shares 
Farmers Mechanics bank stock, 
the certificate which was deposited 
with the bank, together with Dicker- 
declaration trust that held 
the same trustee for her separate 
use for life, with power her ap- 
point will, and case 
Dickerson’s death, designated one 
David Dickerson substituted trus- 
tee. Inthe same instrument Dicker- 
son reserved the right and 
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appropriate the dividends his own 
discretion, and also revoke the 
trust. Athis death, the stock remain- 
ing the same condition was deliv- 
ered the bank David Dickerson, 
the substituted trustee. 

John Dickerson died August 10, 
1884 leaving willin de- 


“Whereas have heretofore dif- 
ferent times invested various amounts 
trustee for respective children, 
which investments and settlements 
were purely voluntary part, 
and which terms trust were 
declared, being intention set 
forth the same last will and 
testament; now thereforeI dohereby 
declare that the said securities and 
investments were and are held 
upon the following uses 
—(the trusts declared being income 
Dickerson for life and, his decease, 
income thechildren respectively for 
whose use had invest- 
ments, for life; their de- 
cease, income the share each 
their children respectively, until the 
youngest attained the age twenty- 
one years; thereupon the principal 
divided between them equally, ab- 
solutely; and should any grandchild 
die, leaving issue, then the issue should 
take their parent’s share the prin- 
cipal and income.) 


After Dickerson’s death his widow 
second wife, whom had married 
1869 and who bore children) 
elected take against the will, 
claiming that the trusts were testa- 
mentary trusts arising under the will 
and therefore void her, and 
that the bonds and bank stock formed 
part the decedent estate which 
she was entitled share widow. 

The original trusts for the children 
are upheld, not only against the 
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widow but against the attempted 
modifications the will Dicker- 
son himself. 


Held: the bonds and bank 


controversy were the valid 
trusts, impressed upon them the 
testator his lifetime favor his 
children and remained until after his 
decease, they were not his property 
his own right the time his death 
1884, and hence appellant, claim- 
ing his widow against the will, has 
interest the securities the pro- 
ceeds thereof. The auditing judge al- 
lowed the widow’s claim the 
bonds, but conceded that the 
bank stock, the trust was valid. The 
Court reached opposite 
conclusion the bonds, holding 
that there between 
the trust bank stock and bonds, 
and that both were valid. The Or- 
phans’ Court ruled substance 
follows: 


“The testator declared, with the 
greatest accuracy and minuteness, 
that held the bonds and shares 
trustee for his children. 
ery them, which was unnecessary, 
alone was wanting and nothing re- 
them more completely the title and 
full beneficial ownership. cannot 
discover any distinction between the 
trust the bonds and thetrust the 
bank shares. would difficult 
exercise greater precision and obser- 
vance form and detail than was 
employed the testator indicate 
his gift and demonstrate the equitable 
ownership his children. the deed 
trust the shares bank stock, 
true, expressly reserved power 
trusts may conceded had, 
any time, the authority revoke 
assigning and transferring them under 
the act May 23, 1874, 222, 
although exceedingly doubtful with- 
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out the consent the cestuis que 
trust. Yet the fact remains that the 
testator never exercised the power 
revocation transferred the 
upon the books the corporation, 
and they remained his name 
trustee until his death, 
nine years after the creation the 
trusts. view these facts the 
eral trusts are valid; and the securi- 
ties referred should 
not considered the property the 
testator the date his death, 
his children. 

“But isargued appears trom 
the will they remained the property 
the testator from the fact that 
thereby declares the trust upon which 
held the investments, prescribes its 
use and purposes and directs final 
position, and therefore 
ments became the subject 
mentary trust. Further, the trust 
cannot operate the bond pro- 
perty the testator, the investments 
must considered belonging 
his estate. But the point deter- 
mined not whether the testator 
could rightfully declare testament- 
ary trust, but whether the stock and 
bonds are treated his prop- 
erty. not, the trusts declared 
the property others, cannot, 
any event, affect the title the actual 
owner. That what the testator 
attempted doand without author- 
ity. The investments are not his in- 
dividual property; although once his, 
the moment assigned them 
trustee for his children they became 
their property, and except the case 
the bank stock, they were also en- 
titled the interest and income. The 
testator having parted with his own- 
ership, could not subsequently, 
will, declare trust their pro- 
perty, any more than could 
queath the bonds and stock his 


For reasons given the Orphans’ 
Court, think was clearly right 
holding that the securities 
question were the express 
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trusts, created the testatorin favor 
his children respectively, unaffect- 
anything that occurred prior 
his death. difficult con- 
ceive how the testator could have 
more effectually impressed upon the 
securities, present trusts favor 


his respective children, without 


lecting third party act trustee 
and delivering the securities him. 
that was not necessary 
creation valid trusts. 


well settled that the owner 


personal property may impress upon 
ita valid present trust, either 
declaration that holds the property 
athird party upon certain 
specified trusts. other words 
may constitute either himself an- 
other person trustee. makes 
himself trustee, transfer the sub- 
ject matter the trust necessary; 


but third party, the 
subject the trust must trans- 
ferred him such mode will 
effectual pass the legal title. 


Where thiscase the facts 
showed executed intention pur- 
pose, coupled with 
the donor for the benefit the ob- 
jects his bounty, unrevoked him 
the time his death, trust 
clearly valid against everybody ex- 
revocation not inconsistent with 
the creation valid trust. the 
right not exercised during the life- 
time the donor and according 
the terms which reserved, the 
validity the trust remains unaffect- 
though there never had been 
reserved right revocation. 

There nothing the transaction 
indicate that either the trusts 
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was intended take effect only 
the death the testator, and were 
therefore testamentary. con- 
trary everything that was done 
him points intention create 
present trust favor each 
his children. Ifhe had died intes- 
tate, they would have clearly been 
entitled the securities set apart 
him with trusts 
their favor. Even will re- 
cognized the existence previously 
created trusts, favor 
were and speaks his in- 
tention set forth the same his 
will; and find that that hedoes 
not attempt revoke the trusts pre- 
viously created, but merely qualify 
the terms thereof some extent. 
true that did create absolute 
and unconditional trusts favor 
his children, respectively, and desig- 
nate himselfas theirtrustee, the trusts 
thus created could not revoked 
his undertaking annex thereto 
special terms qualifications not ex- 
pressed the original declarations 
trust. 

follows that the securities 
question were subjects valid trusts 
his children, prior his decease, and 
having continued, unrevoked 
his will otherwise, they should 
treated gifts inter vivos and there- 
fore part his personal estate 
the time his death, 
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Appeal Nellie Walsh, 122 Pa. 
St. 177. 


the day before her death, delivered 
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whole estate, saying the money was for but 
she recovered, she wanted back. 

The court refuses uphold C’s title gift 
causa mortis, the ground that the delivery 
the bank book, (differing from the delivery 
certificate deposit, note bond representing 
money, properly indorsed,) was not sufficient 
assignment transfer title the money 
deposit, which remained A’s estate. The 
court defines with particularity, the essentials 
gift. 

the validity gift causa mortis 
nied because the delivery was all the 
property. The same ground also exists this 
case, 

estate Hemphill, 180 Pa. court 
points out that this Walsh case, the savings 
bank book which was delivered, differed from 
ordinary bank book that was required 
withdrawn, that delivering the book, the 
donor gave control the fund, which fact, 
did not appear have been made 
known the court. 


Margaret Tyrrell, she was about 
removed hospital the day 
before her death, handed Thomas 
Doyle her deposit book with the Phil- 
adelphia Saving Fund Society, say- 
ing: 

Ireland. But don’t die, want 

The account the book was$1,045 
and embraced her whole estate. The 
rules the society, known depos- 
itors, provided that as- 
signment the book the money 
depositor could acknowledged, 
but the treasurer might, proper 
cases, his discretion allow money 
paid depositors’ checks. 

The sister Ireland, Catherine 
Tyrrell, claimed the balance bank 
against the administrator the 
estate Margaret. The auditing 
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judge held that the transaction con- 
stituted valid donatio causa mor- 
tis; but his decision was overruled 
the Supreme Court. 

Held: gift more than pur- 
pose give, however clear and well 
settled the purpose may be. 
purpose executed. may defined 
the voluntary transfer chat- 
tel completed the delivery pos- 
session. the fact delivery that 
converts the unexecuted 
able purpose into executed and 
therefore irrevocable contract. All 
gifts are necessarily inter vivos, for 
living donor and donee are indispen- 
sable valid donation; but when 
the gift prompted the belief 
the donor that his death isimpending 
and made provision for the 
donee death ensues, distin- 
guished from the ordinary gift inter 
vivos, and called donatio mortis 
causa. But whatever name called, 
the elements necessary complete 
gift are not changed. There must 
purpose give; this purpose must 
expressed words orsigns; andit 
must executed the actual deliv- 
ery the thing given the donee 
some one for his use. every 
gift present title must vest 
the donee, irrevocable the or- 
dinary case gift inter vivos, re- 
only upon recovery the 
donor gifts mortis causa. 

The thing given must suscept- 
ible delivery. the case money 
deposit loaned out, the certi- 
ficate deposit the bill, note 
bond may delivered properly in- 
dorsed, and will confer the 
donee absolute title the fund 
main something for the donor 
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before the title his donee com- 
plete, the donor may decline fur- 
ther performance and 
own. This true both classes 
gifts and there can good reason 
for distinguishing between them 
this particular. 

gifts inter vivos, assign- 
ment some equivalent instrument 
necessary order pass title 
gift incomplete which does not 
clothe the donee with the rights and 
powers ownership, and these rights 
and powers not vest without 
complete delivery. 

the case bar, Margaret Tyr- 
rell was depositor the Philadel- 
phia Saving Fund. deposits 
were held the bank under the 
rules the law merchant and the 
During her last sickness, she handed 
her bank book Thomas Doyle, say- 
ing, money there for sister 
Ireland, but don’t die want 
Our question whether 
this passed the fund the 
hands the bank donatio mor- 
tis causa. This depends some ex- 
tent upon the character deposit- 
bank book. 

Where deposit made bank 
the depositor credited upon the 
books the bank with the amount 
deposited, and duplicate entry 
credit made upon the bank book 
his hands. thus has all times 
statement his credits his ac- 
count with the bank. His debits 
may keep any convenient manner, 
the rules the bank require it, 
may present his book with each 
check that the debits may entered 
the officers the bank. The book 
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showing how much has been depos- 
ited the customer held the 
bank upon the terms which the law 
the agreement between the parties 
has provided. When withdrawn 
means checks, orders some 
other form voucher, the terms 
the deposit the usages the in- 
stitution may provide. The mere pos- 
session the book the bank would 
afford evidence payment 
the money the as- 
signment such book, like as- 
signment book original en- 
tries, will operate transfer theen- 
tire balance remaining due upon the 
account, but delivery will 
more transfer the fund than will 
delivery book original entries 
transfer the balances due upon the 
several accounts contained therein. 

When Margaret Tyrrell handed her 
book Mr. Doyle saying 
money there for she 
did not invest her sister, Doyle 
the latter’s representative, with 
any control over the fund. The 
ownership did not pass out her. 
There was delivery check, 
order, assignment other instru- 
ment which would have served 
voucher the money had been paid 
the bank, means which 
the money could have been properly 
demanded. 

gift inter vivos was not 
good, for the control the donor 
over the fund continued; and 
gift causa mortis cannot assent 
the doctrine that the personal 
representatives decedent may 
compelled complete gift which 
was left incomplete the alleged 
donor. Ifthe gift was good don- 
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atio causa then nothing 
remained done the donor 
that was essential vesting title 
the donee; and the converse the 
proposition equally clear that 
anything remained done the 
donor which was essential com- 
plete the donee’s title, was not 
good donatio, but unexecuted, 
possibly abandoned purpose 
give. 

was that good donatio, the 
only questions that could raised 
between the donee and the personal 
representatives the donor, would 
affecting not the title the donee 
but the use appropriate remedies 
against third persons for the recov- 
ery the gift. Ifit was not good 
donatio, the courts would have 
jurisdiction. 

The estates those who can 
longer speak for themselves stand 
much greaterneed protection than 
living property owners, and 
not possiblethat chancellor would 
complete gift doing any 
act which the alleged donor, ifliving, 
might have refused there- 
revoke his purpose give. 
case book original entries—a 
bankbook contract 
and the like, where the possession 
affords presumption 
necessary than the manual delivery 
the book paper order 
make valid gift. The title must 
pass out the donor his life 
donee. The fund here goes the 
administrator. 
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McCabe’s Pa. County 
Rep. 42. 


The delivery unindorsed certificates 
this case, constitute valid gift mortis causa. 
Walsh’s appeal, supra, the court 
the case money deposit loaned out, 
certificate deposit the bond,may 


confer the donee absolute title the fund 
represented but the court that case held 
that the delivery bank book 
assignment some equivalent 
pass title, the delivery such case 
clothe the donee with the rights 
ownership, and incomplete. 
delivery unindorsed certificate deposit, 
payable order, and title-passing 
delivery, has not specifically passed upon 
the supreme court. MeCabe’s estate 
county court decision, rendered about the same 
time the decision the supreme court 
appeal. 

this case father, the begin- 
ning long period illness which 
terminated his death, handed his 
married daughter ten certificates 
deposit, drawn payable his order, 
and told her take them home and 
that she need not say anything about 
having them. The daughter told her 
two sisters before she, left. Twice af- 
terwards, when the interest matured, 
she took them the bank and got 
them renewed and brought them back 
him, and each occasion 
handed them back her and told 
her take them home. The certifi- 
cates were never indorsed the 
father the daughter. 

Held: donatio mortis causa may 
made the delivery certifi- 
cate deposit without indorsement, 
and the present case valid do- 
natio mortis causa was proved, en- 
titling the donee the fund 
against the father’s estate. 
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Estate Thomas Smith, 144 Pa. 
St. 428. 


This case does not involve bank deposit, but 
corporate bonds, but important for attention 
clear and explicit statement the law 
Pennsylvania upon the creation ana validity 
trust the owner property for the benefit 
another. brief, certain bonds, 
statement that they were held for his 
nephew. told B’s father laid 
some bonds for the boy. account book, 
opened account with relative the 
bonds which wrote that the bonds were 
bought for and were the property and also 
pocket memorandum book wrote B's 
name opposite entry the bonds, The bonds, 
the envelope, were found A’s safe deposit 
box after his death. 

The court declares, there was complete and 
latter entitled the bonds against the 
estate of A. 


Thomas Smith died May 20,1883. 
Thomas Smith Kelly, 
with him and had resided and been 
maintained him for period 
ten January, 1882, Thomas 
Smith purchased $13,000 coupon 
bonds the Pensacola Atlantic 
Railroad Company, and about this 
time informed the 
Thomas Smith Kelly, that had 
laid appropriated some bonds 
for the boy. After his death his box 
the trust company’s vault was 
opened and envelope was found 
therein indorsed follows: 


“13 bonds, $1,000 each, held for 
Tom Smith 
and Atlantic Railroad 
Mortgage 


The envelope contained the bonds 
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question. the account book 
the decedent, his own handwrit- 
ing, appeared account relating 
the bonds headed ‘‘Account Thos. 
statement: 


these bonds bought 
for, and are the property of, 
nephew and god son, Thomas Smith 
Kelly, and belong him. 

Thomas Smith. 

Philadelphia, Jan. 28, 1882.” 


The decedent also kept 
jotted down his money transactions 
they took place, among which 
was item ‘$13,000 Pensacola 
Atlantic and opposite the 
entry the bonds was the word 
the testator’s handwrit- 
ing. 

The will the testator bequeathed 
his residuary estate his executor 
held upon certain trusts. 
the audit the account the ex- 
ecutor, the $13,000 bonds were 
claimed the Guardian Thomas 
Smith Kelly and the auditing judge 
awarded the bonds Thomas Smith 
Kelly and refused award them 
the trustee the estate Thomas 
Smith. His award sustained 
the Supreme Court. 

Held: The owner personal pro- 
disposition it, may proper 
transfer the title, make gift di- 
rect the donee may impress 
upon trust for the benefit the 
donee. well settled, however, 
that whether gift trust in- 
tended, the transaction still re- 
mains imperfect executory, equity 
will not aid its enforcement. The 
expression mere intention 
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create trust, therefore, without 
more, insufficient; like promise 
give, will not enforced 
equity. 

Almost all trusts are certain 
sense executory. Ordinarily trust 
cannot executed except con- 
veyance; there is, most cases, 
something done. But this 
not the sense which trust 
said executory. executory 
trust, properly called, one 
which the limitations are imperfectly 
declared, and the donor’s intention 
expressed such general terms 
that something notfully declared 
required done order com- 
plete and perfect the trust and give 
effect. When the limitations 
trust are fully and perfectly declared, 
the trust regarded executed 
trust. 

Nor such case, appear that 
the intention the donor was 
adopt either one these methods 
disposition, will the court resort 
the other for the purpose 
carrying into effect. What isclear- 
intended voluntary assign- 
ment gift, but imperfect 
such, cannot treated declar- 
ation trust. this were not 
expression present gift would 
all cases amount declaration 
trust, and any imperfect gift might 
made effectual, simply convert- 
ing into trust. There 
principle equity which will perfect 
imperfect gift, and court 
equity will not impute trust where 
trust was not incontemplation. Al- 
though the cases may not alto- 
gether consistent, the rule now, 
think, well settled that transac- 
tion intended effected gift, 
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the court will not give effect con. 
that nothing can take effect as- 
signment gift which does not 
ifest intention relinquish the 
right dominion the one hand, 
and create the other. the 
donor has perfected his gift in- 
tended, and has placed the subject be- 
yond his power dominion, the 
want consideration immaterial; 
the donee’s right will enforced. 
gift can only effectual after the in- 
tention make has been accom- 
panied delivery possession 
some equivalent act; not, the 
transaction not gift, but con- 
tract merely. 

equally effectual whether the donor 
transfer the title the trustee, de. 
clare that himself holds the pro- 
perty for the purposes the trust. 
well settled that the owner per- 
sonal property may impress upon 
valid present trust, either de- 
claration that holds the property 
title third party upon certain 
specified trusts. other words, 
may constitute either himself an- 
other person trustee. makes 
trustee, transfer the sub- 
ject matter the trust 
ject the trust must transferred 
him such mode will effectual 
pass the legal title. 

Aman may transfer his property 
without valuable consideration 
one two ways: may either 
such acts amount law con- 
veyance assignment the property, 
and thus completely divest himself 
the legal ownership, which case 
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the person who acquires 
the property, takes beneficially 
trust, the case may be; the 
legal owner the property may, 
one other the modes recognized 
amounting valid declaration 
trust, constitute himself trustee 
and without actual transfer 
title, may deal with the property 
deprive himself its beneficial 
ownership, and declare that will 
hold from that time forward 
trust for the other person. the 
donor makes third party the trustee, 
must transfer him the subject 
the trust such mode will ef- 
fectual pass thetitle. Thetransac- 
must accompanied delivery 
the subject the trust, some 
act strongly indicative the 
such delivery; but where the 
donor makes himself trustee, 
transfer the subject matter 
essary 

conceded that the bonds 
question were not delivered Thomas 
Smith Kelly Thomas Smith, the 
transaction cannot sustained 
gift. Itisclear that gift was not 
contemplation, and the only ques- 
tion for our determination whether 
not complete and valid trust was 
created, for trust would seem 
have been contemplated. 

There certain form required 
the creation trust. the case 
personal property choses action, 
trusts may proved parol. the 
declaration writing, not es- 
sential, general rule, that 
should any particular form. 
may couched any language 
which sufficiently expressive the 


intention create trust. Three 
things, has been said, must con- 
cur raise trust; sufficient words 
create it, definite subject, and 
certain ascertained object; and 
these requisites may added an- 
other, that the terms the trust 
shall declared. 

The intention must complete 
one and this requisite especially 
applicable trusts created vol- 
untary dispositions. The intention 
must plainly manifest, and not 
derived from loose and equivocal ex- 
pressions parties, made differ- 
ent times and upon different occa- 
sions; but any words which indicate 
with sufficient certainty purpose 
create trust will effective 
doing. not necessary that the 
words and ‘‘trustee’’ shall 
used. The donor need not say 
many words declare myself 
but must something 
which equivalent it, and use 
expressions which have that mean- 
ing; for however anxious court 
may carry out man’s inten- 
tion, not liberty construe 
words otherwise than according 
their proper meaning. 

the case bar, the subject 
the alleged trust certain; the 
cestui que trust particularly des- 
ignated name identified, 
whilst the terms are specific and suf- 
ficiently shown. The contention is, 
however, that trust upon these 
terms was not sufficiently declared; 
that the whole matter rested the 
undeclared and unexecuted intention 
the donor and 
wholly without effect. 

Are not all the facts, taken to- 
gether, sufficient and clear declar- 
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ation trust infavor the nephew? 
The decedent his lifetime 
handwriting and over his own ini- 
tials and signature declared that 
these bonds, thus set apart and 
propriated orlaid for 
not only were the the 
and “belong but 
they were “bought and 
for the absence the pre- 
suggest words more expressive 
trust than the words thus employed. 
Their meaning obvious and 
certain that there can doubt 
the intention. 

But said that his intention 
was not properly declared; that the 
words were written upon envel- 
ope and the private acconnt book 
the decedent, and notshown 
that these entries and indorsements 
were witnessed were ever ex- 
hibited any one; that they were 
mere private memoranda which were 
wholly within the power the 
donor, and which, his lifetime, 
might have revoked, cancelled des- 
troyed. The argument that 
claration” trust involves the idea 
that the donor must declare his as- 
that must say something, write 
something, exhibit something, 
some other person the world 
large. stands say the 
learned counsel room, and re- 
peats his intentions himself, 
not adeclaration. writes 
memorandum, not intended 
shown any one during his lifetime 
that not declaration. may 
testamentary disposition, helooks 
forward discovery and inspec- 
tion after death; but cannot 
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declaration trust does not in- 
something equivalent delivery, 
other person the world large, 
which constitutes the donor oncea 
trustee and conveys the cestui 
trust immediate equitable 

admitted that the declaration 
need not the cestui que 
trust; that, made other per- 
sons, under circumstances indicating 
the intention the donor make 
also that but little publicity 
required and that the donor may re- 
tain the paper his possession; but 
itis contended that the declaration 
must necessity made someone 
besides himself. 

may conceded that ifa man, 
being alone, merely repeat his purpose 
himself, that would not de- 
claration, for obvious that 
his utterance was not intended for 
other ears than his own, was merely 
the expression intention. 
may also conceded that if, under 
such circumstances, were have 
written his purpose formally upon 
paper, and added his signature and 
seal, might the next moment have 
destroyed it. The trust, such case, 
would take effect whenever appeared 
that the instrument was executed 
the deliberate expression 
pose, and this may shown his 
acts declarations respecting it, 
circumstances tending establish 
the fact. 

The purpose Thomas Smith with 
reference these bonds, was not only 


in- 
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written and authenticated his ini- 
tials but the writing was 
carefully preserved until the time 
the decedent’s death. The envelope 
containing the bonds question had 
informal 
thereon that the bonds were held for 
Tom Smith Kelly; the account book 
showed, not only that they were 
bought for his nephew, but that they 
belonged him—they were his pro- 
perty. For whose inspection were 
those written declarations intended? 
Certainly not for the inspection the 
donor, but for those who might have 
any time the future 
investigate his affairs. The donor 


was advanced years, and was sub- 
ject the ordinary ills, accidents and 
misfortunes life, both physically 
and mentally. wasliable, although 
living, incapacitated for all bus- 
iness affairs, might removed 
death. 


any event his purpose 
would seem have been 
memorandum for the eyes others, 
exhibiting his intention and purpose 
with respect these un- 
necessary for consider whether 
not the donor might have revoked 
the declaration. 
put away with the bonds them- 
selves and carefully preserved it. 
collected the interest semi-annually 
and recognition the existing 
trust, placed the several amounts 
the credit the donee. not es- 
sential the validity trust 
personal property should 
irrevocable; indeed right revoca- 
tion may expressly reserved. The 
question such case much 
whether the lifetime the decedent 
the declaration was actually exhib- 
ited the inspection others, 
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whether, under all the circumstances 
the case, would appear have 
been written and preserved for the in- 
spection others. the declaration 
had been formal one, under the hand 
and seal the declarant, upon proof 
its execution, think its effectu- 
ality would not have been questioned, 
even though had never been exhib- 
ited the cestui que trust any 
other person; and cannot see that 
the informal nature the writing 
could alter its effect, the donor’s in- 
tention otherwise clearly estab- 
lished. 

There was provision for the as- 
signment the bonds the Pensa- 
cola and Atlantic Railroad Company 
the books the company. They 
were simply ordinary coupon bonds, 
transferable delivery. formal 
assignment was unnecessary 
fer the title. The rights creditors 
not intervene. 

Whilst gift its proper 
ceptation, was not contemplated 
Thomas Smith, plain that his 
purpose was the equitable 
ownership these bonds 
nephew and apply the interest 
for his benefit. are opinion 
that the railroad bonds were this 
instance intended, not present 
gift, for the testator retained 
session them and exhibited 
tention whatever parting with 
them; the contrary 
them for Thomas Smith Kelly for 
whom had bought and paid for 
them, and that the bonds were his 
property. Completeness the trust 
judged of, not only what 
the testator said and what was 
written, but what the ‘testator 
did. did notread 
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others, but put away with 
the bonds his books the trust 
company’s vaults, and carefully pre- 
served it; and received 
perly applied the interest, 
stances which give rise 
sonable implication that the writ- 
ing was intended for the eyes 
others, and not merely for his own. 
are opinion that the trust 
fully established. 


TRUSTEE FOR 


Estate Hugh Gaffney, 146 Pa. 
St. 149. 


deposited money bank the name 
trustee for B.” Upon his death, 

Held: A’s making the deposit this form 
created prima facie trust B’s favor. Upon 
the face the bank book the money belonged 
and there not sufficient evidence the 
case rebut this presumption. 


Hugh Gaffney died August 21, 
1888. From 1881 the time 
his death made his home 
boarder with Polly McKim, widow; 
until about January 1888 when 
became seriously ill, paid his board 
the rate $17.00 per week; after 
that date Mrs. McKim had nurse 
him and care for him child, 
suffered from paralysis, was almost 
blind, and became deranged, but 
agreement was made allowing her 
greater rate for her services. his 
will dated January 1884 gavea 
legacy $100. Mrs. McKim. 

the time his death, Hugh Gaff- 
ney had two deposits with the Johns- 
town Savings Bank, one $2,000 
his own name and one $560 the 
name 

“Hugh Gaffney, trustee for Polly 
McKim.” 

After his death Mrs. 
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sented his executors bill for 
for boarding, nursing and caring 
him, which was refused, but she 
paid $200 which amount the 
thought proper. Concerning 
deposit, one witness testified 
Hugh Gaffney told him “he 
town and put money the bank 
for Aunty McKim” but did not men- 
tion the amount the deposit. The 
treasurer the savings bank testified 
that Gaffney deposited money 
the Johnstown Savings Bank for 
for her. This witness produced the 
books the bank showing the deposit 
and stated further that 
the rules ofthe bank this money 
would paid Polly McKim 
case the death Hugh Gaffney; 
controls during his 

the time his death, Polly Me- 
Kim had possession the bank book 
and other papers Hugh and 
did not wantto giveup the bank 
book the executors, but finally did 
souponthreats. Thedeposit amount- 
ing, with interest, $660 wasdrawn 
out one the executors’ attor- 
neys. 

The auditor found that the deposit 
$660 belonged the estate Hugh 
Gafiney, but the Supreme Court re- 
versed his decree and held that title 
was vested Polly McKim. 

Held: The auditor was 
finding that the money belonged 
the estate Hugh Gaffney. Granted 
there was direct evidence 
gift, there evidence trust. 
This appears upon the face the 
bank book, well upon the 
books the bank. was contend- 
that Mr. Gaffney never intended 
that the money should Mrs. 
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that his only object de- 
positing the money her name 
trust for her was increase his 
deposit bank over the limit 
$2,000. But this there was nota 
word reliable testimony, and 
think this case ruled Smith’s 
Estate, 144 Pa. 428. Hugh Gaffney 
made this deposit his name 
trustee for Polly McKim, 
deposit stood the time his 
death. argument was based up- 
the allegation that never de- 
livered the deposit book Polly 
McKim. This, however, was not 
necessary would have been 
the case gift inter sese. The 
book was found her possession 
after Gaffney’s death, and the execu- 
tor Gaffney, insisting upon its 
surrender, was given up; and 
there evidence that she surrender- 
only when threatened with le- 


gal proceedings and visit from the 
sheriff. 


have, then, the case deposit 
the books the bank sum 
money the name Hugh Gaff- 
ney, trustee for Polly 
This makes out least prima 
facie case for the latter. Upon 
the face the bank book the 
money belonged Polly McKim and 
there not sufficient upon the record 
rebut this presumption. This 
money should have been awarded 
the administrator Mrs. McKim. 


FOR 


Taylor’s Estate, 154 Pa. St. 183. 


desiring give $650, his entire deposit 
bank, executed check for that amount pay- 
able that could draw the money and 
signed the check his mark, but 
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when presented the bank, before 
death, payment was refused because the “mark” 
was not witnessed. After A’s death, 

Held: The delivery the check toB 
was assignment the money bank 
who entitled thereto against the estate 


Samuel Taylor died intestate May 
20, 1890. Shortly before died, and 
when was very sick, sent for 
Mr. Hubbert fix hisaffairs. 
said that wanted give 
mother, Theresa Taylor, $650 
which had inbank. Hubbert drew 
acheck for $650 payable the 
order Hubbert, that the latter 
could draw the money from the bank 
and give the step-mother. Tay- 
lor signed the check his mark, but 
when Hubbert presented the check 
the bank, which was before Taylor 
died, payment was refused because 
his mark was not attested sub- 
scribing witness. 

The balancein bank was claimed 
the one hand the administrator 
the estate Taylor and the other 
the administrator the step-mo- 
ther. The auditor awarded the fund 
the latter. 

Held: The fund was properly 
warded the administrator 
Mrs. Taylor. The check was drawn 
upon the bank for the full amount 
the deposit, under circumstances 
which showed that was intended 
did not come within the principle 
that class cases which holds 
check drawn the ordinary form 
vests title the general funds 
the drawer the bank upon 
which drawn. 
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DEPOSIT A’S MONEY 
B’S NAME. 


Gracie’s Estate, 158 Pa. St. 521. 


deposited money savings bank her 
own name. The money was the earnings 
her husband, and declared different 
persons, and also executed writing the effect 
that the money was Upon 
awarded the deposit, being clear that the 
money was originally his, and there was evi- 
dence that ever intended consummated 
gift thereof 

membered, the earnings the wife were held 
belong the husband and although depos- 
ited her name, were awarded 
her death, there being evidence gift 
him her. 


Emma Gracie, deceased, made de- 
posits her own name Dol- 
lar Savings Bank and Real Estate 
Savings Bank Pittsburgh. Upon 
her death, her husband, Alex. 
Gracie, alleged that the money de- 
posited her was his; his claim 
was disputed the guardian 
the minor children Emma Gracie. 

For the purpose showing that 
moneys deposited be- 
longed him, Alex. Gracie proved 
declarations made his wife 
different persons the effect that 
belonged her husband and also 
offered testamentary paper her 
handwriting dated February 11, 
1875 which she provided fol- 
lows: 


“The money have name 
the Dollar Savings Bank money 
for his hard earning, therefore 
all his and wish him have 
all. And the money have 
name the Real Estate Savings 
Bank all always gave 
the money and saved for him 
and all his hard 
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This paper was signed the 
cedent and witnessed 
living with her the time; bu: 
when was found after her 
her signature was torn off. 

The court awarding the fund 
the husband, 

Held: While the writing Mrs. 
Gracie could not takeeffect will, 
there apparent reason, being 
her handwriting, why not 
competent proof her declarations. 
conceded that oral proof can 
made them, and have much 
better proof, wit, written evi- 
dence. This paper, connection 
with the other evidence the case, 
shows very satisfactorily that all 
the moneys deposited the Dollar 
and Real Estate Savings Banks 
prior February 11,1875 belonged 
the husband. (There was only 
one deposit after that date, which 
the evidence showed 
the husband being transfer from 
anaccount son,of money which 
had deposited for his father.) 

clear that the bank deposits 
belong the husband and did 
not intend make gift them 
his wife, his claim them must 
ployed for number years 
manager oil refineries the sub- 
convenientfor himto visit the banks. 
gave his wages his wife who 
deposited them and seems have at- 
tended all outside business 
She gave reasons for depositing 
her name, one witness ‘‘because 
Mr. Gracie wasn’t much business 
man;’’ another Mr. Gracie 
had business qualities, that she 
had attend this money and look 
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and ifshe didn’t attend 
this business, they would have noth- 
dence that she ever claimed these de- 
posits her own, but bothin her 
oral and written declarations she 
acknowledged was his money, and 
her writing expressly states that 
she saved for him. 

The evidence sufficient rebut 
any presumption gift, and much 
stronger than that adduced Mc- 
Dermott’s Appeal, 106 where 
the husband’s claim against his wife’s 
estate for moneys deposited her 
name was sustained. His claim must 
therefore allowed. 


AND EITHER DRAW. 


Estate Thomas M’Garvey, (Orph- 
ans’ Court) Delaware Co. 440. 


having deposit $500 her own money, 
drew check for her husband, which 
admitted was loan him. Afterwards 
withdrew her deposit, and made new deposit 
different times drew out various sums 
check, from this last named deposit. After 
death, 

Held: The first $100 being loan 
the presumption that the subsequent with- 
drawals were loans and not gifts 
and the burden proof upon B’s estate 
show they were gifts and not loans. 


Mrs. M’Garvey, widow Thomas 
the time her mar- 
riage September 21, 1882, then late 
life, had deposit $500, undoubt- 
edly her own money. August 17, 
1883, she drew check for $100 
cil his will, dated 1886, the 
husband admitted this $100 was 
loan gave her nothing 
show for and without the ac- 
knowledgment the will, she would 
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have had evidence the loan. 

Mrs. M’Garvey afterwards person- 
ally drew her money from the bank 
and deposited the name herself 
and her husband “either draw.” 
June 29, 1887, the husband drew 
check $100; October 25, 1888, $50; 
May 1889, $50; December 1890, 
$50. All these checks, will ob- 
served, were drawn after the date 
the decedent’s will. 

The auditor theestate Thomas 
M’Garvey held that this money 
drawn the decedent was gift 
from Mrs. M’Garvey, and not loan 
her, and that the burden upon 
her prove they were loans, which 
held had not been done his sat- 
isfaction. 

The Orphans’ Court Delaware 
County holds the auditor was 
error. 

would seem reasonable that 
the first $100 M’Garvey received 
his wife’s money was loan, all 
was. Wormley’s Appeal, 
clearly decides that wherever the 
money the wife traced the 
husband’s hands, the law presumes 
she loaned him. that case 
her money had been given the hus- 
band years before his death, during 
which long interval she 
either principal interest. Yet 
was held, reversing the court below, 
that was loan, and that the bur- 
den was the husband’s heirs 
prove was gift, failing which, 
the law presumed The 
probability that the husband’s 
will had been made after the receipt 
the balance the money, would 
have provided for its repayment just 
did the $100, borrowed before 
the making the codicil. 
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The auditor was error holding 
the burden was upon the widow. 
should have cast the burden upon the 
other side. 


DEPOSITING MONEY SAFE 
FOR 


Parker’s Estate, (Orphans’ Court) 
Weekly Notes Cases, 376. 


put some money giving his 
wife, key, and telling she was take the 
money and use whenever she wanted it. 

there being effectual 


husband told his wife had put 
some money the safe for her and 
that she was take and use 
whenever she wanted. gave her 
the same time key the safe. 
The husband, was shown, had 
little faith banks. The safe 
question was fire-proof and, far 
combination lock could make 
death, the husband told friend that 
had several thousand dollars 
his safe which his wife could get 
she needed it. The husband died. 

Held: There was effectual de- 
livery the wife. The transfer was 
complete when access the fund was 
placed within control the donee. 
That the donor took, always with his 
wife’s consent, moneys from the fund 
from time time for his own use, did 
not break the validity the original 
gift. The money had become the pro- 
perty the wife and could given 
any oneelse. All the incidents 
valid gift inter vivos were present 
the transaction; the gift was irrevo 
condition contingency, and was 
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subject matter. 


AND WIFE. 


Estate William Griffiths (Orph- 
ans’ Court) Lackawanna 
Legal News, 311. 


having money deposit his own 
had the account changed and 
told his wife had put her name with his 
the account, that when she wanted it, she 
could get it. having died, 

Held: placing the account this form, 
with the purpose giving the wife the same 
the wife the change, there was 
and fully executed gift; the ownership was 
changed from individual, joint owner- 
ship husband and wife, and the wife, sur- 

(In the later case Flanagan Nash, 185 
Pa. 417, where deposited money the names 
and either draw,” the court said that 
the form entry alone showed gift 
all that was conferred was mere right 
draw the money; and the absence words 
show drew the money could 
keep his own, title gift would pass.) 


September 1880 William Grif- 
fiths opened account with the 
Scranton Savings Bank and 
time, various intervals, added 
and withdrew from it. With his 
first deposit received pass book. 
July 1887 the account stood 
his name. Subsequently, the 
head the account, the words “and 
Elizabeth was written 
pencil above it. The addition 
was the handwriting ofa teller 
the bank, since deceased the latter 
that the assistant cashier, who was 
not called witness. The account 
the page where these matters ap- 
pear was carried down least far 
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February 14, 1890, appears 
the entry $100 drawn out 
day. The books the bank afforded 
light upon the subject change 
the account and the cashier had 
personal knowledge it; all could 
say therules the bank 
forbid any change the title 
account without express authority 
from the depositor. daughter, 
Lizzie, however, testified that year 
two before her father’s death she 
heard him say her mother’s presence, 
that had put her name with his 
the account ‘‘so that when she wanted 
she could get it” well himself, 
and that this was stated upon several 
occasions. 

The question issue the title 
the money deposit which was 
claimed Mrs. Griffiths, and the exe- 
cutors the estate Mr. Griffiths. 
The bank recognized the right Mrs. 
Griffiths allowing upon 
the fund after Mr. Griffith’s death. 

Held: From the evidence satis- 
factorily and with reasonable cer- 
tainty appears that some time prior 
his death, Mr. Griffiths had the 
officers the bank change the account 
upon his pass book that should 
standin thejoint names himself 
and wife, that his purpose doing 
was give her the same control over 
himself, and that notified his 
wife both what had done and 
why The only question 
whether this sufficiently establishes 
gift the fund Mrs. Griffiths. 

The legal effect account the 
joint names husband and wife 
not dispute; onthe death either, 
belongs the other the right 
survivorship. Had the present ac- 
been originally opened 


the name Mr. and Mrs. Griffiths, 
would now unquestionably belong 
her. But the change the ac- 
count Mr. Griffiths from his own 
name that himself and wife, 
was thereafter impressed with the 
same characteristics though had 
been originally opened. While this 
was gift, was fully executed. 
The bank was notified and its offic- 
ers made the requisite change upon 
his and its own books and Mrs. 
Griffiths herself was also made aware 
it. From that time on,the account 
was much under her control un- 
der his. could more with 
than she could. Invested with 
equal power and authority over 
she was, the gift was complete. 
difficult see what more could 
have been done make so. 
formal assignment the account 
would have been more 
fact, not much so, because the 
rules the bank the pass book 
that largely controis the relation 
the bank the account the depos- 
itor. rule printed the cover 
the book declared that: 


pass book shall the voucher 
the depositor and the possession 
the pass book shall sufficient au- 
thority the bank warrant any 
payment made and entered it, and 
the bank shall not liable called 
upon make any payment without 
the presenting the pass book its 
counter that the proper entry may 
made 


case the transfer the account 
third party might necessary 
under this rule turn over the pass 
book him order make the gift 
complete. But the case joint 
deposit, both parties cannot have the 
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book the same time, and possession 
either must therefore regarded 
upon their joint account. This 
particularly true between husband 
and wife where there natural in- 
termingling and confusion posses- 

This not like Walsh’s appeal, 122 
Pa. 177, nor other similar cases, 
where the gift rested unexecut- 
the essence gift that ex- 
ecuted; the truth is, execution the 
whole it. But the evidence here 
sufficient show this. 

Neither regard the declara- 
ation the daughter Lizzie qual- 
ifying the gift. Assuming for the 
sake argument that the mind 
the decedent may have gone 
further the change the account 
than the resulting convenience it, 
what actually did goes much fur- 
ther, and the legal effect the 
change not controlled his 
doubtful intention weighed against 
his positive acts. 

Moreover shown that since 
the death Mr. Griffiths the bank 
has recognized the account 
longing his wife and not only al- 
lowed her draw upon it, but has 
transferred the whole her 
credit. Assuming must that 
this was done the strength the 
change authorized the decedent 
his lifetime, what avail would 
for the executors now bank 
and attempt collect the deposit 
the property the estate? they 
would fail such suit, think 
they undoubtedly must, they cannot 
surcharged with what they could 
not collect they tried. 
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INTENDING 


Estate Elizabeth Hemphill, 
Pa. St. 87. 
owned two boxes containing her 


one which was certificate deposit 
trust company for securities worth $30,000. 


had expressed her intention give the 
her sister, but this intention did not 
the contents. The boxes, however, 


never delivered but late the day 
preceding A’s death, when the latter was 
conscious, servant brought the boxes 
was adjoining room. 

held that while there intention 
deliver the boxes the intention was never 
consummated delivery; the con- 
tents, there was intention give. Hence, 
claim the $30,000 securities 
lowed. 

The court suggests interesting point for 
discussion whether, the boxes were actually 
state facts which the 
choses action represented the trust com- 
certificate deposit could have 
ally passed mere manual delivery the 
boxes? 


Elizabeth Hemphill had two boxes, 
one wood and one tin, which 
she kept her papers. She repeatedly 
told her sister Mrs. Hunsworth and 
others that she wished the sister 
have these boxes, but she kept them 
her own possession until late 
the day preceding and when 
she was unconscious aservant brought 
them the sister, who wasin aroom 
adjoining the decedent’s death cham- 
ber, saying Mrs. Hunsworth 
are those two boxes which Miss 
Elizabeth said were for you and 
wished you one the 
boxes was certificate deposit 
trust securities represent- 
ing over $30,000. The 
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whole estate consisted dwelling 
house, $7,300 cash and 
securities referred to. The decedent 
her will sister, Mrs. Huns- 
worth, the house, but directed her 
pay each two asum 
equivalent one-third the value 
the house. The residue the estate 
was divided among charities. The 
securities were not mentioned the 
will. One witness testified that nine 
days before her death, the decedent 
had told her that the which 
the certificate was, was her 
sister, but that the valuable papers 
were sent her counsel. 

The sister Mrs. Hunsworth 
claimed the $30,000 securities held 
the trust company donatio 
causa mortis. The claim was disal- 

Held (On the opinion the auditing 

judge): tothe boxes, the de- 
cedent manifested more than 
there was delivery, because the 
articles did not, with her knowledge, 
leave her possession, nor did she 
any time relinquish, knowingly, her 
dominion over them. 

the securities, she never in- 
tended deliver them the claim- 
ant the contrary she ex- 
pressly declared they were trans- 
mitted tothe counsel who was 
settle her estate. 

the boxes were not validly given, 
their contents shared their fate, leav- 
ing out view even the positive in- 
tention respecting the contents which 
the testatrix evinced. would bean 
interesting point for discussion, the 
facts case were the least 
doubtful, whether the action 
represented the trust company’s 
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receipts could have passed effectually 
the donee gift mortis causa 
mere manual delivery. The deliver- 
ing gifts that character condi- 
tional, because the gift revoc- 
able may argued that the 
legal representatives the deceased 
donor would compelled make 
formal assignment. gifts inter vi- 
vos, however, the donor irrevocably 
strips himself the ownership, and 
mere manual delivery would leave the 
gift incomplete. 

The opinion Walsh’s Appeal, 122 
Pa. 177, seems obliterate this dis- 
tinction, although actually deter- 
mines only the single point that the 
delivery bank book not valid 
assignment the moneys noted it. 
may remarked that case 
that the saving fund deposit book 
which was the subject the attempted 
gift, differed from ordinary bank 
book this, that was required 
money was withdrawn the depos- 
itor, and that thesaving fund and not 
the depositor, took possession 
when the deposit was closed. de- 
livering the book the donee, the 
donor gave over the 
fund, fact which does not appear 
have been made known the 
court. Scottv. Lauman104 
cided upon the ground which the 
auditing judge willing dispose 
this case, the absence delivery. 

For the sake argument, and 
say all whichcan said for theclaim- 
ant, ready assume, what the 
proofs contradict, that the boxes and 
their contents were intended 
given her and that the contents, in- 
cluding the choses action, would 
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pass mere delivery. But the direc- 
tions the servant hand them 
the claimant, when point fact 
they continued the decedent’s cus- 
tody until she became unconscious, 
did not make valid delivery and the 
attempted gift was void. 


AND EITHER DRAW. 
Flanagan Nash, 185 Pa. St. 41. 


owner asum money, went with 
the bank, and deposited same the 
The deposit book also had stamped upon 
“either draw, and case death either, 
the survivor have full power draw the 
deposit had been duly transferred 

A’s death, drew out the balance. 

Held: must refund A’s estate. 
parted with title during her lifetime, having the 
right draw out the whole the time her 
death, hence there was delivery and 
valid gift. The statement that “either might 
draw” “the survivor might draw” conferred 
mere right upen draw the 
the absence words showing that drew it, 
couid keep his own, title gift 
could 


April 14, 1892, Bridget Galla- 
gher, owner sum money which 
she formerly had deposit her 
own name the 
Fund, went the Beneficial Savings 
Fund Society Philadelphia, accom- 
panied James Nash, and deposited 
the money the joint names her- 
Nash. the margin oppos- 
ite the signatures the words “either 
were entered the treas- 
urer the association. book was 
also handed her which had the follow- 
ing words stamped upon it: 


“Either party draw, and 
case the death either them, 
the survivor shall have full power 
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withdraw the deposit the 
same had been duly 
such 


There was evidence show 
the entry appearing the book was 
made pursuance any directions 

Bridget Gallagher. April 

12, 1893, Bridget withdrew 
individual draft, she then having 
possession the deposit book and 
presenting the bank. She died 
November 11, 1893, and James Nash 
drew out the balance the account 
November 16, 1893. 

Upon demand made theadminis- 
trator Bridget, Nash claimed that 
this money had been given him the 
decedent. This action the ad- 
ministrator Bridget against Nash 
recover the amount the deposit. 

Held: Defendant Nash not 
competent witness testify his 
own behalf this case what 
took place between him and the de- 
ceased regard the fund contro- 
May 23, 1887, 158, section 
Clause 

The only remaining question 
whether the defendant has any title 
the money way gift. The 
difficulty the way the 
contention this regard that the 
decedent never parted with her title 
her lifetime, and hence there was 
delivery the subject the al- 
leged gift. She had the rightto draw 
out the whole the money the 
moment her death and for that 
reason she still held her title the 
money. never passed away from 
her while she lived, and therefore 
there was delivery. There 
difference this respect between gifts 
inter vivos and gifts causa mortis. 


tr 
tw 
ar 
Ca 
pe 


ALTERNATIVE AND TRUST DEPOSITS. 749 


Actual delivery the subject the 
gift just necessary the onecase 
the other. The only material 
difference between the two that 
there right reclamation the 
latter which does not exist the 
former. 

The language thecourt Walsh’s 
Appeal, 122 Pa. 177, isabsolutely de- 
structive any claim title way 
gift the part defendant. 

Moreover, the bank 
books that either might draw, 
the survivor might draw, does 
not all establish title owner 
draw the money that conferred. 
There nothing show that the 
defendant drew the money could 
keep his own, and without such 
words title way gift could 
pass. 

AND 
Parry’s Estate, 188 Pa. St. 33. 

purchased letters credit, for foreign 
travel,payable and B.” Bwas A’s wife. 


died abroad, and drew the balance the let- 
ters. 

Held: The letters created estate, 
tween husband and wife, entireties, and such 
estate goes the survivor. Drafts, certifi- 
cates deposit, promissory notes, payable 
husband and wife jointly, would have the same 
effect. The letters were not absolute gift 
the wife the whole amount, but estate 
personalty, entireties, which she 
titled, survivor, against the executors 
the estate. 


October 14, 1895, witha view 
foreign travel, accompanied his 
wife, William Parry purchased from 
Drexel Co. and the Tradesmens’ 
National Bank Philadelphia, two 
letters credit eachin the sum 
$10,000. The letters were same 
words, which this copy: 


hereby authorize the bearers, 
Parry and Minnie Parry, his 
wife, value sight upon Credit 
Lyonnaise, London, amount 
not exceeding their op- 
tion, upon Credit Lyonnaise, Paris, 
the extent 50,000 

The credits were extend De- 
cember 31, 1896. The husband and 
wife had been their travels about 
four months when died 
his death there remained 
unexpended the letters credit 
$12,825.34. This was drawn the 
widow before she returned her 
home Philadelphia. 

Before left home, March 29, 
1895, the husband executed will 
whereby bequeathed his wife 
absolutely, $20,000, and the income 
nearly all the remainder his es- 
tate, which was large, for life, and ap- 
pointed her and Joseph Hopkinson, 
executors his will. their first 
account filed there was balance 
over $120,000 for distribution. 

the audit, the widow’s co-execu- 
tor claimed she should charged with 
the balance $12,825.34 unexpended 
the letters credit the death 
her husband. The auditing judge 
sustained the claim. the hearing 
before the courtin banc, the court 
was equally divided,one for affirming, 
one for reversing, the decree was 
appeal the Supreme 
Court Pennsylvania, the decree 
reversed, and the widow held 
titled the balance shown the 
letters credit. 

Held: The credit was purchased 
the husband’s money. The wife paid 
none. Thelearned auditing judge was 
opinion that the letters were issued 
them jointly, merely matter 
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convenience; that they represented 
the husband’s money and there was 
him her, the unexpended balance 
should charged against her. 

estate, between husband and wife, 
entireties, and such estate 
common law goes tothe survivor. 
This estate may created chat- 
action and onein possession. Free- 
man Cotenancy and Partition, 
Section and 68. And choses 
action, not abolished the 
legislation affecting joint tenancy for 
sons would joint tenancy, 
husband and wife tenancy en- 
tireties. Therefore neither the act 
March 31, April 11, 
1848 nor that June 1887 applies. 

These letters credit their face 
have nothing distinguish them, 
their legal consequences, from draft 
payees, the American bankers 
the foreign ones, from certifi- 
cate deposit promissory note 
them jointly; all which have been 


held constitute estate entire- 
ties. was not absolute gift 
the the whole amount, nor in- 
tended be; was anestate 
personalty, the value which her 
depended upon two contingencies: 

(1) her survivorship during the 
life the letters; (2) how much 
was still payable his death. Both 
contingencies happened and she sur- 
had not been spent. 

The fact that they were going abroad 
and that this was convenient me- 
thod providing money for their ex- 
penses does not rebut, even cast 
doubt on, the intention expressed 
the writings. The husband procured 
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ment which effects certain legal 
sequences the happening 
means it, they could readily 
money foreign countries; that 
both survived return home, 


-could receive from the bankers who 


issued the letters, the estate 
personalty, any balance not 
that died abroad, the surviving 
wife took all that was left. There 
not spark evidence indicating 
any other intention than that which 
legally arises the face the pa- 
per. fact may have, very 
reasonably, intended that died 
abroad among strangers, his widow 
should immediately possessed 
funds sufficient for her necessities and 
comfort, independent any provision 
made for her his will. 

Appelles argue that, such con- 
struction, letter credit was is- 
sued for indefinite amount, 
would enable the widow sweep 
the entire estate. think 
improbable that any banker would 
issue letter credit for indeti- 
nite amount which would enable 
wife sweep her husband’s entire es- 
tate and, perhaps, the banker’s too; 
but such letter were issued the 
request the husband, the presump- 
tion, would quite strong that 
intended his wife should en- 
tire personal estate case his 
death. However any improbability 
the contention which might 
possibly raised such extreme 
case without weight here, for 
the husband took the letters for 
limited amount, probably not one- 
twentieth his large estate. 

The court below charging 
the widow with the sum 
balance unpaid the letters 
her husband’s death. 


( 
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Paper Read Before the National Realty and Loan Society its Meeting 
Held Chicago, August and 31, 1900, Wettstein, 
Cashier the First National Bank, Porte City, 


The most casual student the finan- 
cial and economic problems confronting 
the people the United States the 
present time, cannot fail observe the 
pressing need for better and closer re- 
lation between the lending and borrowing 
classes the nation. 

The daily press teems with statistics 
showing their face most unparalleled 
condition prosperity progress. 
Our foreign trade has expanded the 
last decade, and especially the last two 
such extent that are oc- 
cupying new and unfamiliar position 
among the nations the world. The bal- 
ance trade our favor has reached 
such tremendous proportions that the 
intellect the ordinary individual can 
neither grasp its present import, nor im- 
agine what future developments may di- 

Within the memory the youngest 
voter, nation were indebted 
the capitalists the old world for the 
money necessary fund our railroads, 
our public works, our state, county and 
municipal governments, and large 
extent our federal government bonds. 
When any great undertaking was consid- 
ered, the first thought necessary the 
promoter was: “Can the matter satis- 
factorily presented the financiers 
London, Paris, Berlin, some other 
old-world city?” so, the undertaking 
might not, success was im- 
possible. 

But now the situation changed. With 
the exception such our securities 
have not yet matured, which for 


other reasons are permanently located 
entailed, foreign investments America 
have been quite largely converted into 
industrials; into that class securities, 
stocks and bonds, where truly dis- 
tance lends enchantment the view,” 
and which are only too glad let 
them have incidentally with fair profit 

there one trait that more than any 
other distinguishes American business 
man from those other countries, 
his prompt willingness dispose any 
investment may own the 
son who will pay him good profit the 
same. Was there American railroad 
that years past had paid more than 
ordinary rate dividend, was almost 
certain attract the attention some 
foreign promoter, and its American share- 
holders had long sold it-for one, two 
three times its value, price fixed 
entirely its apparent earning capacity, 
instead its intrinsic worth. So, too, 
our breweries, our flour mills, our cracker 
factories and other great industries. 

Many these great companies, capi- 
talized European funds, have been 
capitalized high, and are managed 
such high salaried officers, that they 
well they pay expenses, thus doing 
away with dividends and effecting im- 
mense saving the amount money 
are annually compelled send 
When England confined her investments 
America our government, state and 
municipal bonds, our granger and 
trunk line railways, and our first-class 
real estate loans, there was help for 
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us. could not default our interest; 
true American does that, and must 
send, each year, untold millions pay 
our fixed the contract and 
nominated the bond. 

But when England sent back us, 
our request, our government’s, our gran- 
gers’ and our choice farm loans, and took 
place them our industrials, the man- 
agers the latter had only see 
that the expenses management and 
eration were sufficient absorb the net 
income, and they were absolved from the 
heavy burden that annually taxed our re- 
sources and threatened our gold reserve. 

To-day, are creditor nation. Eng- 
land, France, Germany, Russia, Japan 
and Mexico, are using our money, and 
the stream interest, long outgoing,has 
turned,and now incoming. Before many 
more decades have passed, wili not 
only finance our own institutions gov- 
ernment and commerce, but American 
money will make its influence where- 
ever business 

American government credit now stands 
the highest point ever attained any 
nation the history the world. Our 
two per cent. bonds must paid for 
will leave the investor only about one and 
seven-eighths per cent. income, while 
British consols, which have always before 
been the highest point, can bought 
net two and one-half more. of- 
fered German bonds, drawing three and 
one-half per cent. ninety-six, and 
them clients that. 

These things speak volumes for the 
sition which find ourselves. 

When the Lady Threadneedle 
Street” finds her gold reserve melting 
away reason the vast demands 
the South African war and crisis 
she has but announce three 
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per cent., three-year loan, quietly 
with our leading financiers 
twenty-eight millions the loan, shut ‘he 
door the face few London 
who were expecting small 
the deed done. Our gold, 
have enough and spare, goes over 
London, more than eight millions 
week, and the rate for call money New 
York not raised even fraction one 
per cent. 

life, comes suddenly and quite unexpect- 
edly into the possession great wealth. 
him the which finds 
himself unique; full unknown 
sponsibility; full demands upon his 
business ability which fortunate 
can meet. 

we, nation, are now that po- 
sition. have money, millions it, 
and the other nations the earth are fast 
finding out. shali have the same 
opportunities, good, bad 
will present themselves. ‘The question is: 
Shall follow the example the care- 
less individual and plunge recklessly into 
every form wild cat scheme that prom- 
ises big returns, without 
Or, the other extreme, shall follow 
the example the ultra-conservative in- 
dividual and loan our money only some 
big fellow whose security undoubted 
ridiculously low rate? shall 
rather, with true business sagacity, look 
carefully around and see there not 
hand some absolutely safe field our 
own country, that will not only return 
better rate than any 
ment, but which will the same time 
lead farther and fuller development 
our own resources and strengthen still 
more and more our financial independ- 
ence? 
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These remarks lead directly sub- 
ject. 

paying six seven percent, 
for farm loan Iowa, Illinois and 
Wisconsin, six, seven eight per cent. 
Nebraska, Kansas, Minnesota, and fur- 
ther west, when the Chancellor the 
British exchequer can borrow money 
New York three and one-quarter per 
isa question which the Western 
farmer asking himself. his 
daily paper, for the Western farmer 
now usually subscriber metropoli- 
tan daily some sort, that money call 
New York goes one per cent.; that 
time loans are three and four per 
cent. per annum, and asks himself the 
question: “Why necessary for 
pay banker broker, when want 
loan farm, two three per cent, 
commission drawing five six 
per cent. only asks 
himself this question, but men 
who consider themselves his political lead- 
ers, and who ask for his support when 
questions state are decided the 
polls, when the offices are refilled 
with those who have most fervid pa- 
triotism when the same consists hold- 
ing office with good salary attached. 

You who are present, andespecially you 
who live the far east, have, perhaps, 
been the opinion that our Western 
farmer deluded, demagogue-led, 
working along political lines that must 
certainly, eventually, carried into ef- 
fect, lead his own and the nation’s ruin. 
certain extent you are right, but be- 
fore you pass judgment too far, ask you 
consider whether not there not 
some justice the position our Western 
farmer has often taken. 

Will not investigation the busi- 
ness methods the men who have the 
custody and disposal our millions 
surplus money, which the present com- 
mercial customs cause accumulate very 


largely New York, Boston and Phila- 
delphia, give some reason for the position 
often taken the Western farmer who 
thinks discriminated against, when 
charges, often has charged, 
that the “money power” calls it, 
catering all forms monopoly and 
commercial oppression, while leaves 
him the mercy the private investor? 

will not say that ignorant. 
That may have been true ago, 
but notnow. will not say 
that populistic and un-American. 
not. all the land there exist 
izens who more patriotically cherish Am- 
erican institutions, who are more ready 
time danger sacrifice everything 
the call country. think must 
look for the cause the business con- 
duct those who have the management 
large accumulations capital, the 
errors judgment the part the di- 
rectors our large financial institutions, 
our insurance companies, savings banks, 
and the like, ready invest many 
millions English three per cents, but 
who refuse consider application for 
western farm loan anything less than 
five, six seven per cent. according 
its location. 

Lord Bulwer has written novel two 
large volumes, entitled: ‘‘What Will 
With It?” attempting show that 
man’s most cherished anticipations turn 
out incumbrances when realized, 
and that possession things most ar- 
dently sought for proves delusive and un- 
satisfactory when accomplished. 
theless, shall ask you this question: 
Why not the custodians large sums 
capital more freely invest western 
farm loans? and having asked it, will re- 
peat Bulwer’s question: ‘‘What will you 
with it?” Will you content ac- 
cept the situation, will you look for the 
causes and try remove them? Surely 
the latter the part wisdom, and the 
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business acumen the delegates this 
convention can depended upon lead 
them listen with patience least, 
not with interest, discussion the 
question. 

mind, the reason why there 
limited market for western farm loans 
and why many those who control 
large amounts capital refuse invest 
such securities, because there exists 
this country disinterested medium 
whereby the quality farm loan may 
insured. What the men who negotiate 
loans our western farms need this 
time our nation’s prosperity, when 
money larger amounts than ever before 
seeking safe channels investment, 
institution which the quality 
western farm loan can determined and 
the same insured the investor. 

have said that the broker needs such 
institution, should have said that the 
honest broker needs it, for perhaps there 
business where rascality and impru- 
dence have largely interfered with the 
honest and capable man’s work and re- 

There resides one the river towns 
real estate loan broker. Years 
experience and success have given him 
strong position with eastern investors, 
that does large and profitable 
western Iowa town, which, some years 
ago, was sent look after 
the interests his niece, girl fifteen 
years age, whose mother, dying the 
child’s infancy, had left her heir 
undivided two-thirds 240 acres land, 
located near the place which was sent. 
She had lived for many years with 
client, but her father, asserting his legal 
rights against the wishes his deceased 
wife, had taken her from her pleasant 
home and forced her live with him. 
probate proceedings were ever had the 
estate the child’s mother. The father 
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had remarried, and had raised family 
his second wife. 

the child’s affairs, found that the 
had borrowed $3,000, through his 
loan agent, from the broker above 
tioned. The county records showed 


securing the loan have been 


signed the father and his present 
and also the child, who was 
the acknowledgment—the notarial work 
being done the loan agent. in- 
strument also stated that the parties sign- 
ing were all the heirs-at-law the 
child’s deceased mother. course, the 
child was unmarried, being the time the 
mortgage was signed but twelve years old, 
and course the mortgage was absolutely 
worthless far the child’s interest 
the land was concerned. The dishonest 
loan agent, for the sake the commission 
paid him the father, perpetrated the 
fraud the broker, and was never dis- 
covered until investigations brought 
light. 

prominent trust companies many good 
loans, sent them note and mortgage 
signed and acknowledged entirely 
different man than the real owner the 
property described the mortgage, and 
the trust company promptly remitted for 
the loan. The fraud, which dis- 
covered until the maturity the first in- 
terest, resulted large loss. These 
things illustrate the reason why farm loans 
have pay such comparatively high 
rate. Knowledge frauds, and the 
opportunity for this class loans 
and unfortunate experience with over- 
estimation security,have frightened men 
who otherwise would gladly invest, and 
the result the withdrawal millions 
money which should the disposal 
the western 
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\Vhat need and must have are 
exhibit the wisdom developing our 
own financial independence, institu- 
tion which will insure the quality real 
estate loan, and eliminate entirely the 
questions which every investor 
turity both principal and interest, qual- 
ity security and sufficiency the 
same. 

This similar association should 
provide such insurance. Ido not mean 
that payment the loans should guar- 
anteed, but that their far 
human knowledge capable, should 
ascertained and certified to. 

The institution should managed 
board directors, none whom should 
receive any compensation for their ser- 
vices. They should have full management 
and direction the employees and affairs 
the association. They should employ 
acorps examiners, whose duties 
will speak later. 

The membership the association 
should consist investors and loaners, 
and its membership should unlimited 
investors and limited loaners, 
Each member should have one vote 
elections directors. Members who are 
loaners should only admitted upon the 
unanimous vote the directors, and only 
after qualifying the following manner: 
should convince the direc- 
tors, reference their position the 
community which they live,of their ab- 
solute honesty and integrity, and 
these qualifications every device possible 
person whose record moral flaw 
any character can found should ac- 
cepted asa loaning member. has 
ever engaged any questionable business, 
received money questionable man- 
should barred from membership. 
Second—As the loaning 
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show such record successful money 

loaner,as will show him able keep 

his business free from losses, and free 

from defaulting interest coupons. 

Third—He should de- 

monstrate thorough knowledge land 

values the field occupies, and 

should absolutely restricted those 

localities where personally resides,and 

where can personally inspect the qual- 

loan. The association should not certify 
loans from all parts the country. There 
are localities which are subject crop 
failures reason droughts, insect 
pests, other reasons, where real estate 
has fluctuating and uncertain value. 
loaning members should elected from 
such localities, nor should any loan from 
such parts the country certified 
the association. Fourth—He should 
required demonstrate such 
titles, and all laws, both the com- 
mon law and the state law which affect 
the title real estate, will 
fect titles all loans made him, and 
made any loans defective titles for any 
reason whatever. Fifth—He should 
required show such degree finan- 
cial responsibility as, least, will show 
success his practice the above quali- 
fications. Lastly—He should give sat- 
isfactory bond the association, con- 
ditioned the correctness any repre- 
sentations made him connection 
with any loan presented him for certi- 
fication. 

Examiners should appointed make 
such investigations would demonstrate 
the presence absence the above 
these examiners should, 
goes without saying, above reproach 
every way. They should when ap- 
pointed and should always remain entirely 
unacquainted with the loaning members, 
and should dismissed could 
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proven that they knew, even sight,any 
loaning member the field their work. 
They should not, necessarily, examine 
every loan made the loaning members 
their territory, but the particular loans 
investigated should entirely unknown 
the loaning member who made it, 
well the time when the investigation 
made. Examiners should the work 
each loan investigated inthe 
ough manner; their work covering every 
paper connected with the loan, well 
the title, the situation and quality land, 
the correctness the appraisal, the char- 
acter the borrower and the truthfulness 
his answers questions the appli- 
cation. Every local means should ex- 
hausted ascertain the value the land 
adverse report made examiner 
should disqualify the loaning member who 
made the loan from farther participation 
the benefits the association, unless, 
upon appeal tothe board directors, 
upon notice such disqualification, 
charge intentional unintentional 
misrepresentation. 

person who occupies any position 
connection with the association, virtue 
which has any voice the appoint- 
ing examiners the election 
directors, loaning members, should 
receive any pay emolument any de- 
scription. Interest the association’s 
objects, providing absolutely safe op- 
portunities for investment, will lead the 


can afford pay them, pay neces- 


sary for the time and labor they spend 
the work the association, and the loan- 
ing member should pay such annual dues 
will provide the necessary funds for 
the maintenance the examination de- 
partment. 
When the machinery the association 
shape run, the loaning member 


should furnished certificate 
registry with the association all papers 
any loan made him, and for which 
wishes the certificate the association. 

With the quality the loan thus in- 
sured, department the association, 
should created, whose duty should 
bring the attention leading in- 
vestors the work the association, and 
obtain their agreement purchase 
fair rates certified loans. Quality insur- 
ance loans would then ac- 
complished fact. 

Thus imperfectly, and without much 
necessary detail, have outlined plan 
which would, carried into effect, work 
inestimable benefit all parties concerned 
real estate loans. Primarily the in- 
vestor, giving the benefit judgment 
secondly the broker who would able 
control, reason lower rates, the 
business his neighborhood, and lastly, 
but most important all, the farmer, 
who the backbone the whole business. 
More especially would the investor and 
the farmer benefited, for the profits 
the broker are about the regardless 
the rate which loans, his commis- 
sion being about the same five six 
per cent. loan would one 
per cent. The benefit much 
lower rate would accrue the farmer 
and the benefit absolute safety would 
accrue the investor 

Possibly this plan may 
ionary and impractical, but the more 
study the subject the more impressed 
with the fact that are conserve 
our new found wealth, and work out for 
ourselves the years affluence about 
ensue the highest good for the whole 
people some such plan must adopted. 

Unknown but enormous opportunities 
for the expansion American commerce 
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AMERICAN MANUFACTURES. 


are hand and the American motto now 
ever will be: “Now isthe time.” Agri- 
culture, manufactures and shipping will 
develop together, and our products will 
transported around the world ships 
American build. Wealth will increase 
apace, and will accumulate, never 
before the hands men who have de- 
monstrated their fitness 
with its investment. Let hope that 
along with this great progress will 
closer acquaintance better under- 
standing their mutual advantage be- 
tween the American investor and the 
American farmer. The latter stands 
ready; has the security, and has 
the need; all that lacking better 
representative act the middleman, 
and bring him closer touch with the in- 
vestor. 

Almost every farm loan the west 
could refunded within the next five 
years four per cent. rate security 
that would surpass anything else that 
could offered for the same amount 
money. But even that rate higher 
nearly one per cent. than the eastern 


financiers are accepting the British 
government loan. 

With the advent agency which 
would bring about such reduction 
interest rates, would come better under- 
standing between the western farmer 
and the eastern capitalist. The former 
would cease think himself discriminated 
against favor foreigners, trusts, and 
monopolies, and would feel that the in- 
vestor his friend. Populism, fiatism 
and repudiation that have been stalking 
like hideous spectre the west during 
the years disaster and dismay through 
which have recently passed, threatening 
alike the permanency our institutions 
and the financial welfare our people 
would fade away into history, and section- 
alism, east against west, would become 
thing the past. 

Doyou think that sucha condition would 


desirable? you not knowthat 
should then be, never before,a united 
free people, working together for the 
greatest good the greatest number? 

Quality insurance for real estate loans 
would bea long step towards such de- 
sirable condition. 


AMERICAN MANUFACTURES. 


illustrated the statistics the im- 
ports manufacturers’ materials and ex- 
ports manufactured goods which have 
just been made public the Treasury 
Statistics. the eight months 
ending with August 1900, imports raw 
materials for use manufacturing 
against little over $100,000,000 
the corresponding months 1896, and 
the exports manufactured goods were 
$304,000,000, against $163,000,000 the 
corresponding months 1896. Thus 
both importation raw materials for use 
manufacturing and exportation 
the finished product, the figures the 


present year are nearly double those 
1896, 


The total imports the eight months 
just ended exceed $93,000,000 the im- 
ports the corresponding months 1896 
while the single item manufacturers’ 
materials itself shows increase $87,- 
Raw materials for use manu- 
facturing formed the eight months 
1896 but 234 per cent. the total im- 
ports, while the corresponding eight 
months formed 35.2 per cent, 
Manufactures formed the eight months 
1896 28.7 the total exports, 
and eight months formed 33.8 
per cent. and August 1900, 35.2 per 
the total exports domestic 
products. average importa- 
tion manufacturers’ materials was 
million dollars per month, and 
million dollars per month. 
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EXPORTS ASIA AND OCEANIA. 


August exportsto Asiaand Oceania 
show falling off nearly $3,000,000 
compared with August last year. 

There are two reasons for this: 1st. 
The war China; The refusal 
exporters the Pacific coast furnish 
statements the value their exports 
the Hawaiian Islands, which they claim 
are longer foreign territory and that 
therefore the Bureau Statistics has 
authority require statement the 
quantity and value merchandise passing 
between those islands and the United 
States. The reduction exports 
China from $1,392,205 August 1899 
$216,390 August due course 
the existence hostilities that coun- 
try. The apparent reduction exports 
Hawaii from $1,087,421 August 
able that facts were known the ex- 
ports the Hawaiian Islands August 
1g00 would show much larger sum than 
August 1899. 

Notwithstanding these adverse condi- 
tions, one which real and the other 
one apparent, our exports Asia and 
Oceania will show during the months 
ending with August increase more 
than per cent over those the corre- 
sponding months last year, against 
increase per cent our exports 
the South American countries and per 
other part the world American ex- 
ports show rapid increase Asia 


and Oceania. Japan our exports 
ing the months ending with August 
amount more than $21,000,000, 
against $12,000,000 the 
months last year; China,our exports 
the months ending with July, 
which time the disturbances had not 
seriously affected the exports, showed 
increase over the corresponding months 
1899 and 1898; Hongkong, our ex- 
ports for the months amount nearly 
$6,000,000 against trifle more than 
$5,000,000 the corresponding months 
last year, and the Philippines, our 
total exports for the months amount 
$1,826,000 against $391,856 the 
corresponding months last year. 

The following table shows our exports 
toeach ofthe grand divisions the 
world during the months com- 
pared with the corresponding period 


Exports the United States Grand 


Divisions. 
1899 
Dollars Dollars 
672,782,724 
North 130,865,911 
South America. 24,256,606 26, 489,076 
23,440,587 
11,834,053 


Total........792,610,082 


— 
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BANKING LAW. 


Department embraces all the newly decided cases importance bankers, bank coun- 
sel and bank directors. The experiences they disclose are likewise worthy the careful 

attention and study the merchant, the depositor and the bank student seeking 

Further information regarding any case published herein, will furnished application. 


WAIVER INDORSER. 


WAIVER DEMAND, PROTEST AND STAMP IMPRESSION BACK 
NOTE—ALL INDORSERS BOUND—INDEMNITY BOND. 


Farmers Exchange Bank Altura Gold Mill Mining Co. al, supreme court 
California, July 20, 1900. 


Where the following waiver was 
placed the back promissory note 
rubber stamp value 
received, hereby waive demand 
tice demand, protest and notice pro- 
test and non-payment” and the note was 
then indorsed thereunder five indorsers 
successively, the waiver binding all 
the indorsers and not the first one only, 
although reads hereby waive etc.” 

Ina suit lost instrument, the fil- 
ing indemnity bond the time the 
demnity that time, and defendant 
then offers pay, should relieved 
from all costs then accrued. But 
defends, unsuccessfully, for 
costs thereafter accruing. 


Commissioners’ decision. Department 
Appeal from superior court, San Ber- 
nardino county. 

Action the Farmers’ Exchange Bank 
San Bernardino against the Altura Gold 
Mill Mining Company 
defendants appeal. Affirmed. 


note for dated July 1895, and 
payable six months after date, executed 
defendant defendant the 
mining company, and sold plaintiff be- 


fore its maturity. Plaintiff had 
from which defendants Maud and Newman 
appeal,and come here bill exceptions. 
appears that plaintiffs sent the note 
the Orange Growers’ Bank Riverside 
for collection. The latter bank subse- 
quently remailed plaintiff bank, and 
was stolen from the United States post 
office and never after recovered. The 
form the note and its indorsements 
were proved parol, lost instru- 
ment. 


The principal question whether, 
the indorsement the note,appellants 
“expressly waived all rights demand, 
notice non-payment, protest, and notice 
protest, and nonpayment said note,” 
found the court. appeared from 
the evidence that defendant Hutson made 
the note payable the mining company; 
that defendant Otis, president the com- 
pany, requested plaintiff discount for 
the purpose raising funds for the com- 
pany. Plaintiff consented todo 
condition that Otis would procure the in- 
dorsement three four persons,stock- 
holders the company, financial 
standing had been inquired into. Otis 
agreedto get the indorsements,whereupon 


the president plaintiff bank stamped 
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the top the back the note, with the 
rubber stamp used the bank for that 
follows: 

“For value received, hereby waive de- 
mand and notice demand, protest and 
notice protest and nonpayment.” 

Defendant Otis testified that the note 
was indorsed the company,and that 
took and procured the other indorse- 
ments, was also testified that the sig- 
natures the back the note were 
follows: 

“Geo. Otis, 

Oct. 1895. 

Maud, 
Morse, Oct. 3d, 1895. 

Duckworth, Oct. 4th, 1895. 

Newman, Oct. 8th, 


The note was then taken plaintiff 
Otis and delivered October and 
the face the note and the accumulated 
interest paid him plaintiff; and the 
money was passed the credit the 
mining company, which, appeared, kept 
its account with plaintiff, and was checked 
out due course. 

Defendant Otis, behalf plaintiff, 
testified. ‘‘I distinctly remember waiver 
demand, notice, and nonpayment the 
end the stated the cir- 
cumstances which impressed the fact upon 
his memory. further testified: “The 
stamp was affixed above the indorsements 
the back the note, and one ex- 
tremity it; and the indorsements were 
underneath that, and were made after the 
stamp was affixed.” 

This evidence was fully corroborated 
the testimony Mr. Drew, the presi- 
dent plaintiff bank, who remembered 
distinctly having placed the stamp the 
back the note, and its top, before 
handing itto Mr. Otis. 
Mr. Otis have the date given each 
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indorser when signed, which, see. 
was done. Other witnesses also corr 
orated this evidence. 

Appellant Maud testified: 
presented the note signed Mr. 
son, and appended his signature, 
appended mine. There was that time 
any kind the note. Nothing was said 
about waiving presentation notice 
protest demand. When indorsed 
name the note, did not intend 
waive presentation notice. When 
signed name there was all 
attached the 

Appellant Newman was not quite 
sure there was not anything else the 
back the note. surely haven’t the 
least recollection that anything that 
kind was the the 
waiver. Later his examination ex- 
pressed himself positive that there was 
rubber-stamp impression the note 
when signed it. 

Itis not the province this court 
decide which these witnesses gave the 
factsas they existed. That duty devolved 
upon the trial court, and its finding, the 
conflict the evidence being obvious, 
conclusive upon us. not think 
that the statement appellant Maud that 
did not intend waive presentation 
notice can change his liability. The 
court having found sufficient evidence 
that the indorsement was there when 
attached his signature, 
tention the indorser cannot re- 
ceived changing the effect the in- 
dorsement. The evidence was inadmis- 
sible, but,being admitted without objection 
still was irrelevant and immaterial. 
Rand. Com. Paper, 1364. Besides 
the court was convinced that the witness 
Maud was mistaken one important fact 
testified him,the court had the right 
reject the statement his intention. 


st 

is 

Cc 

0 

0 


LEGAL DECISIONS. 


the waiver was there when Otis signed, 
so, also, must have been there when 
Maud signed; for the latter testified that 
they signed the same time,and the date 
same. 

seems that there room for 
controversy, except the single prop- 
osition advanced appellants, that the 
waiver legal effect the waiver 
Otis only. contended that, because 
the waiver was expressed the singular 
number, the contract only the one 
who first wrote his name thereunder, and 
that subsequent signatures were mere 
blank indorsements. Appellants rely upon 
Bank Pick. 373. The in- 
dorsement the back the note that 
case was follows: 

right notice. 

Moses Roberts. 

Joseph Davis.” 

was held that the waiver was that 
Roberts alone, and that the signature 
was blank indorsement. This 


case has been frequently referred 
authors and courts correctly stating 


the rule subject. But, 
understand the rule intended there 
laid down, some regard must paid 
the facts that case. The note ques- 
tion was renewal note; the first note 
and its renewal being the note one 
Baker, payable one Moses Roberts 
order. Defendant Davis 
the money the first note, and plaintiff 
agreed renew for Baker would 
get the name defendant Davis. This 
was done, and the first note was delivered 
Baker, who absconded, insolvent, and 
hence the suitagainst Davis. 
his answer that the indorsement the 
name Roberts, the payee, was forgery, 
which plaintiffs denied, but the court held 
that each party was left the legal pre- 
sumption his favor that point. The 
court said: “In the decision the case 
must act upon the assumption that the 
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first indorsement valid, implied 
law genuine, and proof ad- 
missible show the contrary.” The 
court held that defendant was estopped 
from denying the genuineness the sig- 
natures the antecedent parties because 
plaintiffs derived their title through him, 
and plaintiffs could not show the forgery, 
and have their remedy for the considera- 
tion paid, because their title came 
Roberts’ indorsement, and they did not 
buy the note from defendant,nor did they 
pay the consideration him. 

Such not the situation here. The 
stamped form waiver was placed upon 
the back the note before any person in- 
dorsed it, and was not placed there 
any the indorsers. The note was 
sers, thus stamped, and the court found 
that each them placed his signature un- 
der the waiver just left the 
hands. That the waiver reads the 
singular number cannot, under the cir- 
cumstances this case, compel the en- 
forcement the rule which appellants 
signed, itis presumed joint and 
several. Civ. Code, 1660. 

Mr. Daniels says: “The words acts 
constituting waiver must, course, 
those the person entitled require 
that the regular steps demand, protest, 
and notice shall taken; for would 
solecism permit one person waive 
away the rights another. Therefore,if 
one indorser waiver over his name, 
does not affect Bank 
Davis, Daniel, Neg. Inst. (4th 
Ed.) 

Mr. Tiedeman, his work Com- 
mercial Paper, section 363, says: “If 
the waiver made one the indorsers 
writing, over his signature, constitutes 
simply the personal waiver that indor- 
ser, and not binding upon the other in- 
dorsers, who become party 
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the citing the Massachu- 
setts case, does Mr. Morse his 
treatise Banks and Banking (3d Ed.) 
vol. 26. 

must assume, however, that these 
authors, deducing the rule the auth- 
ority, part, the case cited, did 
view all-important fact that the 
waiver was indorsed the back the 
note the payee’s own hand, and signed 
him; and, the contrary being 
inadmissible, the waiver necessarily be- 
came the Roberts, and 
which the holder had right insert 
contract waiver. 

But the case here the waiver was not 
placed. was stamped plainly col- 
ored ink, and the first indorser the 
order the signatures was not the 
payee, nor did place the waiver there. 
was accommodation indorser, like 
the rest them, and signed, they did, 
for the benefit the mining company, 
which and they 
The plaintiff had assume, 
the return the note thus signed, that 
each and every one the indorsers was 
severally bound the waiver. 

This view the matter might 
strengthened reference the distinc- 
tion made when the waiver 
the back the note, and not written 
the payee the first indorser. Mr. 
Randolph speaks printed waiver 
self (section 106); and Mr. Daniel says 
that ‘‘the purport the instrument 
not only collected from the four 
corners, but from the eight corners; the 
memorandum the back affecting its op- 
eration being regarded the same 
ten its face.” 

This rule thus stated Am. 
Eng. Enc. Law (2d Ed.) 456: the 
indorsement containing ‘the waiver 
placed the instrument the time 
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execution before indorsement, must 
regarded part the original 
ten the face thereof; and the rule 
stated regard parties affected 
waiver embodied the instrument will 
“Finding this printed formula the 
back the note and placing their 
tures with reference it, the indorsers 
must presumed have seen and read 
the words, and have adopted them 
their contract.” 

claimed that the item $45.55 
costs was improperly allowed, because 
indemnity bond was tendered before the 
suit was begun; citing Randolph 
ris, Cal. 562. The complaint alleged 
“that plaintiff has tendered herewith, and 
has duly filed with the clerk this court, 
fulland sufficient bond,” etc. 
court found the fact substantially al- 
alleged the complaint, and the evidence 
supports the finding. 

The only question whether the filing 
the bond with the clerk the court con- 
temporaneously with the filing the 
complaint, which fact the service 
the complaint gave defendants notice, 
was sufficient. 

Randolph Harris, supra, plaintiff 
offered, his complaint, indemnify 
defendant, and before the trial filed 
bond with the clerk, and the trial ten- 
dered the same who refused 
accept because insufficiently stamped 
and because had not been tendered be- 
fore suit. The objection the stamps 
was cured the spot, which left only 
the other objection; there. being ob- 
jection the form the bond, its 
sufficiency security. The court, 
Sanderson, said: “The proper course 
pursue such for the plaintiff 
prepare and tender before suit reas- 
can then sue, alleging the tender 
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fusal and keep the tender good filing 
the bond court. the trial the 
court shall the opinion that the in- 
demnity reasonable and sufficient, 
will entitled judgment, with costs. 
But may sué and offer his complaint 
give such indemnity the court may 
adjudge reasonable, and, upon complying 
with the order that respect, take his 
judgment, but without costs.” 

This course was recommended the 
authority certain English cases cited 
the opinion, and the assumption 
that the case was treated one 
equitable cognizance, because suit 
common law cannot maintained such 
but resort must had court 
chancery, which always decrees in- 
demnity against claims upon 
the maker acceptor the promissory 
note. The court further said: this 
case, before stated, there aver- 
ment previous tender, and, but for 
the fact that such tender seems have 
been waived the defendant, should 
compelled reverse the judgment, 
far the allowance costs concerned. 
think, however, that the allowance 
costs was correct, view that fact.” 

not find that the point has been 
before this court since Randolph Har- 
ris, and later case cited. The 
waiver referred the opinion arose 
from testimony given the plaintiff that 
“he offered indemnity bond before the 
suit was commenced, and that the de- 
fendant made some remark that amounted 
waiver such bond.” The waiver, 
therefore, did not spring from the fact 
that the defendant defended against the 
The opinion Judge Sanderson 
certainly holds that, the ques- 
tion costs left such cases the 
discretion the court, would neverthe- 
less error allow costs the plaintiff 
unless had previously the suit ten- 
dered indemnity, indemnity had been 


previously waived. will observed, 
however, that the decision went off the 
fact waiver, and, while the proper 
course pursue these cases sug- 
gested the opinion, was not neces- 
sary the decision hold that costs 
should not allowed unless there had 
been previous tender indemnity. 

The purpose the bond protect 
the defendant against possible action 
some innocent holder the lost paper, 
should afterwards sued upon. The 
bond the equivalent for the surrender 
and cancellation the paper the trial 
which the defendant entitled. Ex- 
cept the question costs, does 
not concern the defendant whether the 
bond furnished the trial, before 
suit commenced. the latter case 
would have opportunity discharge 
the debt and save all costs. the 
former would have opportunity 
avoid future costs tendering payment, 
and would entitled costs accrued 
that time: 

cannot see how any injury visited 
upon the defendant the one case more 
than the other, except costs ac- 
crued when the tender made. The 
filing the bond the time the com- 
plaint filed, and averment the fact 
the complaint, which defendant has no- 
me, should regarded tender in- 
demnity that time; and the defend- 
ant then offers pay, let judgment 
taken against him, should relieved 
from all costs then accrued. But, 
persists making defense the action 
should keld for costs thereafter ac- 
cruing. seems that this view 
the matter clearly within the spirit 
section 475, Code Civ. Proc., which 
rects the court “to disregard any error 
which, the opinion the court, does 
not affect the substantial rights the 
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parties.” the case here the record 
does not show what costs had accrued 
the time the bond was filed, when 
was tendered. have means as- 
certaining what, any, costs should 
deducted having accrued when the 


national bank loaned money 
iron company, taking 
notes, and security indorsement 
the notes: “The within note secured 
the pledge and deposit the following se- 
wit: Equity iron Yard 
No. 48, Rome, The borrower hav- 
ing become bankrupt, the trustee bank- 
ruptcy realized the security. Ina bill 
bank against trustee for injunction 
against disposition, and recover the 
proceeds the security 

The original pledge having 
been made more than four months prior 
the petition bankruptcy, although 
renewal notes were given within that 
period, was not voidable illegal pre- 
ference under the bankrupt act. 

The description the property 
pledged was sufficient. 

The thing pledged being mere 
equity, incapable delivery, the indorse- 
ment the note, nevertheless, consti- 
tuted valid lien thereon favor the 
pledgee. 

The enforcement the equitable 
lien was not defeated because not record- 

The trustee bankruptcy was not 
innocent purchaser, without notice, 
who would take title, superior that 
the pledgee. 


Bill the Chattanooga National Bank, 
Chattanooga, Tenn. against the Rome 
Iron Co., Georgia corporation, and 


PLEDGE. 


PLEDGE BANK EQUITY IRON—SUFFICIENCY DESCRIPTION—VALIDITY 
PLEDGE—ENFORCEMENT PLEDGEE AGAINST TRUSTEE BANK- 
RUPTCY 


Chattanooga National Bank Rome Iron etal., Circuit Court, 
D., Georgia, May 30, 


bond was tendered. advise that 
judgment affirmed. 
concur: Cooper, C.; 
Per Curiam. the reasons given 
the foregoing opinion, the judgment 
affirmed. 


Halstead Smith, trustee bankruptcy 
said Rome Iron Co. for injunction 
against Smith, enjoin him from dispos- 
ing certain funds his hands, and 
that they paid over the bank. 

May 27, 1898, the Rome Iron Co. 
executed the bank, for value, its five 
promissory notes for $5,100 each, dated 
Chattanooga, Tenn., with legal interest 
from date, and attorney’s fees collected 
secure the same, the iron company exe- 
cuted the following contract the back 
the notes: 


within note secured the 
pledge and deposit the following se- 
No. 48, Rome, Ga. And the Chattanooga 
National Bank assigns may, after the 
maturity this note, sell the same 
public private sale, forcash time, 
they deem best, without notice 
other party, and appropriate proceeds 
payment said note; and, the 
event the above-named securities being 
more than the amount this note, 
the same shall held cover any other 
our indebtedness the bank, the 
latter shall elect; and should suit 
brought this paper, agree pay 
reasonable attorney’s fee and all costs. 
[Signed] Rome Co., 

Colyar, Pres. Treas.” 
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48, Rome, was the yard 
the American Pig Iron Storage Warrant 
Company, and the equity referred was 
the equity the Rome Iron Co. over 
and above the amount due certain war- 
rants issued the American Pig-Iron 
Storage Warrant and secured said 

The notes the Chattanooga Nation- 
Bank were successively renewed 
they fell due, each renewal being secured 
the same pledge and deposit, until the 
4th day February, 1899, which time 
the iron company gave the bank, re- 
newal its debt, five promissory notes, 
each for $5,100, each dated January 20, 
1899, and due sixty days, ninety days, 
four, five months from date re- 
spectively, with legal interest and attor- 
fees. These notes each had them 
the same indorsement pledge 
equity iron Yard No. 48, Rome, Ga. 

February 23, 1899, petition in- 
voluntary bankruptcy was filed certain 
creditors against the Rome Iron Co., 
which the usual proceedings were had 
andon April 11, 1899, Halstead Smith 
was appointed trustee bankruptcy 
the Rome Iron Company, and took pos- 
session all its property, real, personal 
and mixed, including the equity the 
Rome Iron Co., Yard aforesaid. The 
trustee began disposing the iron and 
paying off the warrants, and had, when 
the Chattanooga National Bank filed its 
bill, $30,000 his hands the proceeds 
the equity the iron. 

The bank averred that the contract 
pledge the back the notes creates 
equitable lien and charge its favor 
upon the equity the iron and the pro- 
ceeds thereof the hands the trustee, 
and that entitled have the proceeds 
turned over it, applied the 
payment its debt, principal 
est. 

Smith, trustee, refused recognize 
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the pledge and lien 

The bank alleged has not proven its 
debt bankruptcy, and has done nothing 
relinquish its pledge equitable lien, 
and prays for decree that the Rome 
Iron Co. indebted the sum 
$25,500 principal, with interest and attor- 
ney’s fees, and that the bank decreed 
have valid pledge of, and equit- 
able lien upon, the said equity the 
said iron the Rome Iron Company, 
Yard No. 48, securing its debt 
aforesaid; that decreed that the 
sum the hands the trustee, de- 
rived from said equity, subject its. 
equitable lien and pledge, and 
distributed the creditors the Rome 
Iron Co. who have proven their debts; 
that the trustee enjoined from dispos- 
ing said funds his hands and that the 
same paid over the bank. 

the bill the bank demurrer was 
interposed, and the question for decision 
whether not the Chattanooga Na- 
tional Bank has equitable lien the 
equity this iron. 

The court, overruling the demurrer, 
holds. 

The claim that the pledge was made 
attempted within four months next 
preceding the filing the petition 
bankruptcy, and that does not appear 
the same wasmade for present consid- 
eration, sufficiently answered the 
allegations the bill which show that 
the notes dated January 20, 1899 were 
renewal notes which were originally 
made May 1898, and renewed from 
time time until the present notes were 
given. 

The next ground demurrer that 
the language the pledge contains 
pledged. The description “Equity 
Iron Yard No. 48, Rome, 
not necessary that the property should 
fully described. All that necessary 
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that the language used should sufficient 
iron” etc, the meaning intended,clearly, 
that some one else has prior right,and 
that the pledgor only has equity after 
satisfying some paramount lien right. 
“Yard No. 48, Rome, Ga.” clearly means 
yard Rome Ga. which iron 
was stored and that its number 48. 
This renders its identification easy and 
simple and altogether the description 
the property the right property 
pledged seems quite sufficient. 

The next point demurrer 
the language, “The within note secured 
the pledge and deposit the follow- 
ing securities, wit, etc. indicates that 
something making this pledge effective 
had been, prior this entry the note, 
placed the hands the bank, and, 
this had not been done, was incom- 
plete and inchoate transaction. This 
contention overruled, the bill clearly 
alleges that the indorsement the back 


the notes the pledge relied 


and which the bank seeks enforce. 

further ground demurrer raises 
the question whether not, there being 
delivery that which was sought 
pledged, and being mere equity, in- 
capable delivery, could the subject 
valid pledge. Testing the case 
bar the authority Walker Brown, 
arise, necessary: 

(1) the agreement must deal with 
some particular property, either 
can The reference this 
property the pledge the back the 
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property pledged capable 

(2) “Must indicate with sufficient 
scribed rendered capable identitica- 
security for the obligation.” The clear 
purpose thisindorsement these notes 
secure the notes the equity re- 
maining the pledgor referred 
to. Both identification and 
purpose secure, therefore, there seems 
ample compliance with the law 
the stated the supreme 
court. 

further contention that the failure 
record this instrument under section 
2726 the Code Georgia, with refer- 
ence recording renewed mortgages, 
obstacle its enforcement equit- 
able lien, held not 

The trustee further cited the recent 
decision Judge Bellinger, Oregon,in 
said, without citing authority, that the 
trustee bankruptcy stands posi- 
tion innocent purchaser without no- 
tice. this the law, would seem 
defeat this lien, because seems entirely 
clear that innocent purchaser from the 
Rome Iron Co. without notice the 
pledge the Chattanooga National Bank, 
would have obtained good title; but the 
court differs with Judge Bellinger 
his opinion the position this respect 
trustee bankruptcy; being held 
that under the bankrupt act 1898 the 
trustee does not take 
property innocent purchaser, 
without notice Demurrer overruled. 
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PRESENTMENT CHECK. 


TIME—THREE DAYS TOO LONG BETWEEN NEW YORK CITY AND PERTH AM- 
BOY, 


Williams Brown, al. New York supreme court, appellate division, second 
department, July 17, 


plaintiffs New York City, payment 
the check July ina New 
York bank the morning July 
from whence was sent bank New 
presented the Perth Amboy bank and 
dishonored, for that day the drawee 
closed its doors. The time for railroad 
travel and transportation mails between 
New York and Perth Amboy less than 
two days. 

Presentment the New York 
bank, agent plaintiff, was not made 
within reasonable time; the consequent 
loss upon the plaintiff and the defense 
payment the debt for which the 
check was given, made out. 


Appeal from municipal court. 

Action Samuel Williams against 
Abraham Brown and others, for goods 
sold and delivered. From judgment 
favor plaintiff, defendants 
versed. 


his action for goods sold and de- 
livered, wherein the defense payment. 
The payment the account, 
mailed letter July 1899, Totten- 
ville, Richmond county, containing 
check dated July 3d, drawn one Brown 
upon bank Perth Amboy, J., and 
addressed plaintiff New York City. 
The check, though received July 5th, 
did not come into hands until 
July whereupon accepted it, and 


the morning July the plaintiff de- 
posited the check with the Fulton Mar- 
ket Bank New York City, and was 
presented for payment the bank 
Perth Amboy July 14th, but was dis- 
honored, forthe bank that day had 
closed its doors. 

deem unnecessary place the legal 
responsibility for the delay between the 
delivery the letter inclosing the check 
and actual receipt thereof, for the reason 
that, even were the fault found the de- 
fendants, that does not affect the subse- 
quent omissions the plaintiff that require 
reversal his judgment. burden 
proving payment upon the defend- 
ants. The giving and the acceptance 
the check,in the absence any agreement, 
was but conditional payment (Bradford 
128 19, not affected the return 
the receipt (Bradford Fox, supra). 
the defendants established the giv- 
ing and acceptance the check, and that 
the the attempt collect it, 
was guilty laches neglect, the 
fendants’ damage, such consequent loss 
upon the plaintiff, and the defense pay- 
ment made out. Bradford Fox, su- 


pra; Greenwich Ins. Co. Oregon Imp. 
Co., 148 758; Smith Miller, 
When plaintiff accepted the check, 
undertook present within reason- 
able time. Martin Bank, 160N. 
Did fulfill his obligation, and, 
did not, was there resultant damage 
the defendants? 
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When received the check, was due 
instantly. chose deposit his 
bank New York City. not neces- 
sary hold that this was aught but 
proper course, but his act the plaintiff 
constituted the bank his agent, far 
the rights and liabilities the defendants 
are concerned, and the question is, 
did the agent acquit itself?” the 
New York bank had presented the check 
the bank Perth Amboy the 
the the 13th July, there evi- 
dence sufficient warrant the conclusion 
that would have been honored, for that 
bank did payment until July r4th. 
Judicial notice may taken the relative 
geographical locations the borough 
Manhattan, New York City, and Perth 
Amboy, J., and that the time 
road travel and for the transportation 
the mails between these places less than 
two days. Parks Packing Co., Misc. 
Rep. 570; Fitzpatrick Ind. 17; 
Pearce Langfit, Pa. St. 507. 
reason given for this delay, for the 
course sending this check through 
third bank New Brunswick, 
this bank tould not make swifter collec- 
tion, that not militate against the de- 
fendants, unless were established that 
this course plaintiff and the bank met 
the measure that exacted presentation 
within reasonable time; and the ab- 
sence all evidence thereof, and view 
the relative geographical locations 
the two places, the time travel, the 
methods communication, 
and the postal facilities the Middle 
States, the plaintiff fails 
delay from the morning July until 
the close banking hours July 13th. 
not overlook the fact that the plain- 
tiff sought prove usage calling the 
assistant receiving teller his New York 
bank, who was questioned: 


you familiar with the course 
business banks the city New York, 
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and the method their making 
tions out town banks?” 


And who answered: 


“Yes, sir; the check was put 
the bank the usual course business, 
and the usual way, and did not take 
any longer present the Perth 
boy bank than usually required the 
ordinary course business, when put 
through the usual way.” 


Possibly the answer refers toa usage 
custom banks other than his own 
bank, but any event there evidence 
any general usage custom that the 
defendants knew ought have 
Booth Baird, Hun, 452; Kling 
Bank, App. Div. 373, 379; Dwight 
Cutting, Hun, 38. 

Bank Broderick, Wend. 133, 
the defendants were sued indorsers 
check drawn their favor bank 
Albany, and several days previous its 
date the defendants transferred M., 
who the day its date deposited 
the Mohawk Bank, Schenectady, which 
three weeks, and then sent 
Albany, was its usual course bus- 
iness with the Albany banks. daily 
mail passed between Schenectady and 
Albany. The chancellor says: 


think should lay out the ques- 
tion the facts found the special verdict 
the usual course exchanges be- 
tween the Mohawk Bank and the banks 
the city Albany, there was pre- 
tense that this check was drawn indor- 
sed with view toits being negotiated 
cashed the Mohawk Bank,or that there 
was any usage trade which the de- 
fendants had suppose that 
would collected through the bank.” 


Further, the evidence establishes that 
the defendants paid full face value the 
check cash the drawer, Brown; and, 
the plaintiff recover them,any attempt 
their part proceed against Brown 
might met his plea that the check 
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was good when delivered, and had been 
kept good for reasonable time him, 
during which time should have been 
presented for payment, and had 
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been transferred the defendants into 
the hands third parties for value. 

The judgment must reversed, and 
new trial must granted. 


NATIONAL BANK ASSESSMENT. 


INSOLVENT NATIONAL BANK—SUCCESSIVE ASSESSMENTS—POWER 


Studebaker Perry, Circuit Court Appeais, Seventh Circuit, June 
23, 


The comptroller the currency has 
power, under sections 5151, 5234 
Revised Statutes, make and enforce, 
suit law, more than one assess- 
ment upon the shareholders 
vent national bank, necessary pay 
the debts 


error the circuit court the 
United States for the Northern Division 
the Northern District Illinois. 


Woops, Circuit Judge. This action 
was brought the receiver the Na- 
tional Bank Kansas City against the 
plaintiff error, Clement Studebaker, 
recover the amount assessment 
per share upon the capital stock the 
bank, which plaintiff error alleged 
have held 189 shares. ‘The declaration 
shows previous assessment $16 per 
share, which the plaintiff error had 
paid. The court overruled demurrer 
the declaration, and, the plaintiff error 
refusing plead further, gave judgment 
against 

The only question urged upon our con- 
sideration whether the comptroller 
the currency has power, under sections 
5151, 5234, Rev. St., make, and en- 
force suit law, more than one as- 
sessment upon the shareholders in- 
solvent national bank, necessary pay 
the debts thereof. The argument for the 
plaintiff is, substance, the same that 
(C. C.) Fed. 309, where the ruling was 


that, having recovered against stock- 
holder judgment law for the amount 
assessment, the receiver could not 
maintain against him second action 
recover further assessment. The chief 
grounds the decision were that the 
stockholder’s liability upon contract, 
and cannot split, and that making 
and directing the enforcement as- 
sessment the comptroller performs 
quasi judicial function, and one exer- 
cise exhausts the power conferred upon 
him the statute. Weight was also 
given the statement the report 
the comptroller for 1898 (vol. 36), 
for years after the adoption 
the national banking act, all his pre- 
decessors office this statute had re- 
ceived the construction, practice, that 
but one assessment but 
the main the conclusion declared 
was deduced from the opinion the su- 
preme court Kennedy Gibson Wall. 
498-505. The weight authority and 
favor the comptroller’s right make 
successive assessments, found neces- 
sary, which may enforced equity 
actions law, the option the re- 
ceiver. was conceded the hearing 
that action law upon assessment 
for less than the par value the stock 
maintainable. Kennedy Gibson 
was said: 
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for the comptroller decide 
when necessary institute proceed- 
ings against the stockholders enforce 
their personal liability, and whether the 
whole part, and, only part, how 
much, shall collected This 
and must precede the institution suit 
the stockholders several, and not 
joint. The limit their liability the 
par the stock held each one. Where 
the whole amount sought 
ered, the proceeding must law. 
Where less required, the proceeding 
may equity, and such case in- 
terlocutory decree may taken for con- 
tribution, and the case may stand over for 
the further action the court—if such 
action should subsequently prove 
the full amount the 
bution only sought, all the stockholders 
who can reached the process the 
court may joined the suit. 
objection that there are others beyond 
the jurisdiction the court who cannot 
for that reason, made defendants. 
The receiver the statutory 


assignee the association, and the 


proper party institute all suits. They 
may both law and 
equity, his name the name the 
association for his use.” 


Following this,in opinion written 
power the comptroller make succes- 
sive assessments, and anomalous 
proposition that the power may 
fected cut off the the receiver 
equity. Indeed, the contention here 
that merely making one assessment 
for less than the entire amount the 
stock the comptroller deprives himself 
the power make another, and that 
more than one assessment can col- 
lected, unless the shareholders shall re- 
fuse pay the first, and the receiver 
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shall choose proceed equity col- 
lect it, and give the court inity 
hold the case further See, 
also, Bank Case, 131 
cxliv. The dominant purpose the parts 
the statute touching this 
that the shareholders na- 


tional bank shall liable for its 


“the extent the amount their stock 
and rules are 
not invoked way defeat that 
purpose. Under the direction the 
comptroller the receiver authorized 
enforce the shareholder’s but the 
power enforce does not include power 
cut off limit, and proper ap- 
plication general rules construction 
can the statute read permit 
the failure its main design. the 
347, the suit was enforce second as- 
sessment, the first having been fully paid 
and the power the comptrollerto make 
successive assessments, though not de- 
nied, was considered and affirmed. 
Aldrich Yates Fed. 78, 
the power, though denied, was affirmed 
the circuit court for the district 
Kentucky, and like rulings unreported 
cases have been made circuit In- 
diana and elsewhere. 

the statute were one whose meaning 
could sought contemporary con- 
struction, there nothing the practice 
the comptrollers affect conclu- 
sion. The comptrollers have 
power make assessments, either for the 
entire amount stock for less, and 
the evidence abundant the reported 
cases the exercise the power both 
ways. the effect proceeding one 
way the other, the question was not, 
and the nature things could not 
have been, for their decision, and does 
not appear that any them ever assumed 
decide it. The judgment affirmed. 
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APPLICATION DEPOSIT. 


DEPOSIT RAILWAY RECEIVER—APPLICATION DEPOSIT 
HELD BANK. 


Durkee National Bank Florida, circuit court appeals, 
fifth circuit. May 22. 


bank which held three notes executed 
the receiver railroad, which were 
given for money advanced the bank, 
and placed the credit the maker, 
receiver, his deposit account with the 
bank, has the right, upon maturity the 
notes, apply the funds deposit 
pay the notes. 


Action Joseph Durkee, re- 
ceiver the Jacksonville, Tampa Key 
West Railway, against the National Bank 
the State Florida recover $28,- 
for defendant. 


Circuit Judge. The defendant 
bank held the three notes Mason 
Young, receiver the Jacksonville, 
Tampa Key West Railway for $12,- 
666.67 each, dated August 10, 1892, and 
due, respectively, three, four and five 
months after date. notes were 
given for money advanced the bank, 
This money was placed with other money 
credit receiver. When the 


notes became due the bank charged them 
Young’s account. other words, 
used the funds deposit pay these 
notes. 

The controlling question this case 
did the bank have the right this? 
the bank had the right apply these 
funds the payment these notes, then 
the plaintiff error, the successor 
Young the receivership, has just 
claim against the bank. 

The money was the bank general 
deposit. The effect such deposit 
make the money the property the bank, 
and the bank the debtor the depositor. 
trust exists such cases. The bank 
does not hold the money 
When, therefore, these notes fell due, the 
bank had the right apply the deposits 
their payment. done this, 
was not indebted Young his suc- 
cessor the receivership. 

Judgment affirmed. 


PRESENTMENT 


Pawcatuck National Bank Barber, supreme court Rhode Island, May 


Action the Pawcatuck National 
Bank, holder the following promissory 
note, against Thomas Barber, payee 
and indorser thereof. 


Ashaway, Sept. 27, 1897. 


months after date promise 
pay order Thomas Barber, 


twenty one hundred dollars Pawcatuck 
Forest Glen Worsted Mill, 
No. 530. Due Jan. 27, 1898. 


The Pawcatuck National Bank was not 
located within the geographical limits 
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the town Westerly I., but 
cated the village Pawcatuck, town 
Stonington, Connecticut; Westerly 
and Pawcatuck, Conn. being separ- 
ated only narrow stream which was 
bridged ata principal street both 
places—the United States post-office for 
both places being Westerly, 
which was distant buta short distance 
(30 rods) from the Pawcatuck National 
Bank, which post-office Westerly was 
the one used the bank sending and 
receiving mail, there being post-office 
Connecticut near said bank. 

Barber, the indorser, lived Ashaway, 
the next town Westerly, and 
knew, what bank was referred and 
where was located. Atthe time 
making the note, days grace were al- 
lowedin Rhode Island but not Connect- 
icut, that the law then force 
Connecticut the note would have 
due January 27, 1898, whereas the law 
Rhode Island would have become 
due January 30, 1898. 

The note was presented for payment 
the Pawcatuck National Bank 
tuck, Conn. January 27, 1898 and the 
defendant was notified non-payment, 
etc. the note was 
Rhode Island note and entitled grace, 
and was not January and 
hence that the presentment for payment 
January 27th, was invalid, and the no- 
tice him was also invalid, having been 
given before the maturity the note. 

Held: The substantial questions the 
case are: (1) Was the note properly pre- 
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sented place viz. the 
National Bank (2) 
was properly presented ‘ime; 
that is, allowing, grace? 

tuck National Bank was 
strictness, Stonington, Conn., yet 
and was actually but very short distance 
from the westerly line; and there 
claim made that any one was misled 
deceived, being admitted that the place 
intended designated was well known 
all the parties the transaction. 
the defendant received said note made 
payable his order the Pawcatuck 
National Bank, Westerly in- 
dorsed it, participated the designa- 
tion place known him under such 
designation, informed him 
the exact spot earth where was in- 
tended the note was presented for 
payment, and where, matter fact, 
was presented. The presentment 
the note was proper and valid, far 
place was concerned. 

time: This note was made pay- 
able the understanding and intent 
the parties, including the defendant,in the 
state Connecticut, and the law the 
place payment must govern the 
allowance days grace bills and 
notes. 

The note became due January 27,1898 
and notice indorser was proper and 
sufficient. 


Judgment for plaintiff bank. 
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COURSE STUDY 
THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED NEW YORK, CONNECTICUT, COLORADC, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT 


Embracing special reference to the changes thereby wrought in the former law of the 
subject all the above June 1899 number. 


NoTr.—As enacted in New York, the Negotiable 
instruments law divided into nineteen articles 
follows: 

GENERAL PROVISIONS (Sections 1—17) 
NEGOTIABLE INSTRUMENTS: Form and Interpre- 
tation (20o—42) 
3. Consideration (50—55) 
Negotiation 
5. Rights of holder (go—98) 
Presentment for payment (130—148) 
Discharge (200—206) 
o. BILLS OF EXCHANGE (210—215) 
12. Presentment for acceptance (240—248) 
13. Protest (260—268) 
14. Acceptance for honor (280—290) 
15. Payment for honor 
16. Billsin set 
17. PROMISSORY NOTES AND CHECKs (320--325) 
18. Notes given for patent rights 
19. Laws repealed: When takes effect (340—341) 

The provisions the law naturally fall under 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c, Bills of Exchange. 

Promissory Notes and Checks. 

The text the law the same all the states(with 
some slight exceptions which will noted) but the 
numbering the sections, and some states the 
articles, There is, however, the same 
continuity articles and text, except that some 
instances “General Provisions” follow, instead of 
precede, the remainder of the act. By following this 
course study with reference tothe New York act, 
asabove outiined, the reader each state can apply 
the same the law his own state. 


NEGOTIABLE INSTRUMENTS 
GENERAL. 
ARTICLE NEGOTIATION. 


now approach Section which 
treats the kinds indorsement 
which negotiable instruments may 
transferred. 


Sec. 63. Kinds Indorsement.—An 
indorsement may either special 
blank; and may also either restrict- 
ive qualified conditional. 


The following section defines 
blank: 

Sec. 64. Special indorsement; indorse- 
ment blank.—A special indorsement 
specifies the person whom, whose 
order, the instrument payable; 
and the indorsement such indorsee 
necessary the further negotiation 
specifies indorsee, and instrument 
indorsed payable bearer, and may 
negotiated delivery. 


Special and blank indorsements are the 
two broad classes means 
gotiable instruments are transferred. 
indorsement blank made the 
payee indorsee the instrument 
merely writing his name the back 
thereof; and, have seen section 
28, the only last indorsement 
indorsement blank, the instrument 
payable bearer.” For example, 
instrument made payable the order 
“John Jones.” The payee signs his 
name the back “John Jones,” and this 
has the same legal effect had 
written over his signature ‘‘I hereby as- 
sign this instrument bearer and under- 
take that if, upon due demand, dis- 
honored and receive due notice thereof, 
will pay the instrument the bearer.” 
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long the instrument indorsed 
blank, transferable mere delivery; 
passes from hand hand the world 
commerce, and payable any holder 
into whose hands may come. 

But instruments payable bearer, 
being indorsed blank, are danger 
being lost stolen, especially where the 
another party distance, and the in- 
strument must entrusted the inter- 
mediate agency the mails, and such 
event, where the instrument turns 
strange hands, must, nevertheless, 
paid and the original holder suffer the 
loss its amount. Hence the necessity 
the special indorsement which ‘‘speci- 
fies the person whom, whose or- 
instrument indorsed lost stolen 
before reaching the hands the special 
indorsee, loss the amount results, 
any one into whose hands may chance 
come has power enforce payment 
it, for “the indorsement such in- 
dorsee necessary the further negotia- 
tion the instrument,” and the real 
owner the instrument may realize the 
amount from the payor, upon giving 
proper security against its turning 
hands capable enforcing it. 

The broad distinction, then, between 
the two classes indorsement, blank and 
special, that under the former, the in- 
strument payable any one the 
whole world whom may rightfully 
come; while under the latter payable 
deriving title through successive special 
indorsements. The special indorsement 
being the only safe method transfer- 
ring the instrument between two persons, 
especially where they are distance, 
and insuring its payment some par- 
ticular person, line persons, fre- 
quently happens that the holder 
negotiable instrument who has received 
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delivery, indorsed blank, will desire 
change its character that 


payable any bearer, but toa named 
indorsee only. The method doing 
provided the following section: 


Section 65. Blank indorsement; how 
changed special indorsement.— 
holder may convert blank 
into special indorsement writing 
over the signature the indorser blank 
any contract consistent with the 
the indorsement. 


The method, then, which John 
Smith who has received instrument 
drawn payable indorsed blank 
specializes its payment, writing 
over signature the words “Pay the 
order John Smith,” case desires 
safeguard his possession for 
while until some future transferee comes 
view, until time for payment arrives; 
or, Smith designs immediately trans- 
fer another, Peter Jones, 
can indorse over signature, “Pay 
the order Peter Jones,” which will 
operate special indorsement from 
Jones, without any liability Smith 
indorser, which would the case were 
the transfer effected first indorse- 
ment written over B’s signature Smith, 
followed second special indorsement 
Smith Jones. 

Sometimes the holder negotiable 
instrument who has received indorsed 
bank, will allow the blank signature 
remain unfilled and will write the 
blank indorsement, special indorsement 
another person order, thinking that 
doing specializing the instru- 
ment and making thereafter payable 
only special person line indorsees. 
true that section provides that 
indorsement blank,” and that, stand- 
ing alone, this language would lead 
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the inference that the instrument was 
bearer paper only such cases, and that 
instrument having blank indorsement 
not bearer, but specially indorsed, 
paper, under the maxim that what not 
expressed excluded, such class in- 
strument not being included the above 
definition paper. 

But the contrary would seem the 
case and that not only where the only 
last indorsement blank the instru- 
ment paper, transferable 
delivery,but also where blank followed 
special indorsement, for section 
provided that “where instru- 
ment, payable bearer, 
specially, nevertheless further 
negotiated but the person in- 
dorsing specially liable indorser 
only such holders make title through 
his indorsement.” The effect this last 
provision not thoroughly known the 
commercial world. Many 
where, for example, check pay- 
blank and delivers who desires 
transfer specially that writes 
under B’s signature the order 
(signed) has made the instrument 
and thatit longer bearer paper. 
But, under this section, the instrument 
still negotiable delivery and payable 
any holder, virtue B’s unfilled blank 
indorsement. take away the bearer 
character, should have 
special indorsement over, not under, B’s 
signature provided section 65. 

This rule that where blank indorse- 
ment followed special one, the in- 
strument still bearer paper, had its 
origin some old cases under the law 
merchant and has been perpetuated 
the Negotiable Instruments Law. has 
been argued that there good reason, 
commercially, for the existence such 
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rule—that the presence special, fol- 
lowing blank, indorsement plain no- 
tice all the world that the instrument 
longer “bearer” paper, but specially 
payable, and that subsequent taker 
delivery, could misled deceived in- 
supposing that any holder the in- 
strument could have rightfully received, 
could rightfully transfer it,by delivery, 
when the special indorsement conveys 
notice,that subsequent the indorsement 
blank, later holder had made pay- 
able specially,and that any one thereafter 
would have show title through the 
special indorsement. 

have not space here fully discuss 
the merits the rule from commercial 
point view. Only one thought suggests 
after the special indorse- 
ment, following the blank, the instrument 
mailed away and some one 
into whose hands thereafter comes, 
crosses out the special indorsement, and 
either negotiates delivery under the 
blank indorsement, negotiates after 
filling the blank indorsement with 
specialindorsement. The question would 
then be, whether the existence the 
erased special indorsement, would 
sufficient put commercial purchaser 
upon guard, that would not acquire 
the instrument without first tracing its 
history. Under the present law, can 
acquire it, without making inquiry 
But,from the point view commercial 
safety, the rule was changed that 
special indorsement, following blank in- 
dorsement, took away the 
acter, and made such paper payable only 
indorsees the special indorser, 
would there any danger thata com- 
mercial purchaser would led into 
acquiring title other than under the 
special indorsement? Without giving the 
point full consideration, think not. 
There would always paper, 
whether erased not, the evidence 
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special indorsement following the indorse- 
ment blank, and this should enough 
warn any sane man part with 
value for the paper, except for title 
through the special indorsement, without 
full inquiry and investigation. Ifhe did, 
then should More wrong than 
right, seems us, will follow the opera- 
tion the law now stands. man 
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indorsement over the blank 
take away the bearer character, but 
theinstrument its face payable 
bearer there then method, spe. ial 
indorsement, making anything se. 

tion 66, providing when 
restrictive. 


TRUST CLEARING-HOUSE BALANCE INSOLVENT BANK. 


novel instance following 
funds, says and Comment” fur- 
nished the case Philadelphia 
Aldrich, recently decided the District 
Court the United States for the East- 
ern District Pennsylvania. The court 
holds that balance clearing house 
due insolvent bank the time 
suspension may charged with 
favor the owners checks and drafts 
which the failing bank sent that morning 
the clearing house, and the amount 
which made part the credit the bank 
the clearing house the time sus- 
pension, 

The case grew out the notorious fail- 
ure the Keystone Bank. The United 
States Supreme Court held Yardley 
Philler, 167 344, ed. 192, that 
credits that bank the clearing house 
the morning that the bank failed were 
unaffected the fact that the debit items 
against the bank that morning were with- 
drawn the banks which had presented 
them, and were canceled, leaving credit 
balance instead deficiency that would 
otherwise have been shown. 

This credit balance was partly made 
checks and drafts sent the Keystone 
Bank the Clearing house, but which be- 


longed the city and another bank. 
The proceeds the items which made 
this credit balance, were held the 
trict court make fund portion 
which the city and the other bank were 
entitled, though their share was not ear- 
their amount was fixed the 
longing them. 

This fund was reduced payment 
debts the Keystone Bank anamount 
below that which the city and the other 
bank were entitled, but they were held 
entitled what was left, divided 
between them proportion the amount 
their respective claims. 

This decision interesting preced- 
entin the clearing house 
balance that may due 
bank when the trust funds are not ear- 
marked segregated. Although the gen- 
eral rule that atrust fund must iden- 
tified, there are few cases shown the 
715, the effect that the general fund 
may charged with trust for collec- 
lections made insolvent bank. 
the right trace trust into general 
fund this way the casesare means 
agreed. 


—— 


WAR REVENUE OFFICIAL DECISIONS. 


War Revenue Official Decisions. 


SHARES STOCK, 


Shares stock after issue given sur- 
rendered the company taxable 
transfer, and when afterwards sold 
the company taxable the same 
rate. 


TREASURY DEPARTMENT, 
Office 
CoMMISSIONER INTERNAL REVENUE, 


WASHINGTON, D.C., Sept. 26, 

Sir: have acknowledge the receipt 
your letter the 27th ultimo, inclos- 
ing report from Revenue Agent Kincaid 
regard the payment tax shares 
stock the Home Extension Mining 
Company, whose main office Boston. 

From the report Revenue Agent 
Kincaid the following facts appear: 

Under the laws West Virginia, this 
company was organized for the purpose 
mines, building sites, etc., Colorado. 
Its capital stock fixed 1,000,000 
mining property was 
chased and individually held the pro- 
moters and officers the company 
formed, After the completion the 
ganization, portion the deeds the 
property hereinbefore referred was 
duly transferred the company ex- 
change for 499,950 shares its original 
capital stock, representing fully paid 
stock and not subject further assess- 
ment. 

The company now being without work- 
ing capital (or the promoters wishing 
realize money for the stock), these men 
surrender the company, claimed 
absolutely, 300,000 shares, tobe seld and 
reissued purchasers, the proceeds 


thereof into its treasury. 
the stock now being sold Leadville, 
Colo., wellasin Boston. 

have examined the stock book the 
company, and stated the sworn 
statement its treasurer, Emery, at- 
tached hereto, that the stubs the orig- 
inal certificates, not the certificates them- 
selves, bear stamps representing cents 
per $100, fractional part thereof. 
find, however, that the returned certificate 
for 300,200 shares pasted its orig- 
inal stub. Agaiast this certificate the 
certificates sent Colorado are, 
were, charged without new one for any 
balance shares remaining being issued. 

find thata large number blank cer- 
fact, all that Colorado— 
are sent the care the Leadville Bank, 
duly signed the officers,but unstamped, 
for the reason given that not 
known what number shares they should 
filled out for until the transaction 
completed the salaried agent the 
company, Mr. Leadville, and, 
Leadville, then the certificates themselves 
are stamped the rate 2cents per $100 
fraction thereof, instead the surren- 
dered one, part which they represent 
and which remains the company’s of- 
fice Boston. 

Under the above state facts you ‘are 
advised that the certificate for 300,000 
shares when surrendered given the 
company should have been stamped 
the rate cents per $100 par value 
transfer, and this does not appear 
have been done you will call the 
company make return the same for 
assessment. This stuck, when sold 
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the company,seems have been correctly 
stamped the rate per $100 
par value,as was not original 
issue. The stamping the stubs the 
original issue instead the certificates 
was irregular, but involved deficiency 
payment tax, and, therefore, need 
not further noticed. 

The questions Mr. Wyman, counsel 
company, are answered follows: 

(1) When there original issue 


stock,where should the stamps placed— 
the stubs onthe certificates? 


Thestamps original issue stock 
shonld placed the certificates and 
not the stubs. 


original issue stock duly 
stamped acorporation and delivered 
the owners said stock. Query: (a) 
any portion this original stock 
surrendered the corporation the 
owners without cost and for its own 
use, does such surrendered stock require 
stamping all; and ifso, what rate for 
said transfer itself? (b) If, for the 
benefit the corporation, any said 
surrendered stock sold other parties, 
such certificates require the cent 
5-cent stamp rate? 


(1) When original stock after issue 
surrendered company own use, 
isatransfer and must stamped the 
rate cents per $100 face value 
fractional part (2) When such 
stock afterwards sold transferred 
the company, the certificate must 
stamped the same rate stated above. 


(3) the above case should the stamps 
for certificates sold placed the sur- 
rendered certificate, the new certi- 
ficates, the stubs the new certifi- 
cates? 


the the surrendered certi- 
ficate should bear the stamps the rate 
stated, and when the stock afterwards 
sold the new certificates should bear 
stamps above stated. 

This not the same case the ordinary 
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sale ortransfer stock one 
certificate, called the law the 
stamped bill sale has been issued) aid 
the certificate issued lieu thereof 
quires stamps. none the cases 
are stamps placed the stubs 
certificates. 

ciently answered above. 


Respectfully, 
Commissioner. 


Mr. Sewell, Revenue Agent, Bos- 
ton, Mass. 


CERTIFICATES INDEBTEDNESS, 


Taxation certificates indebtedness 
issued mutual deposit investment 
companies. 


Office Comm’r, etc., Sept. 28, 


Sir: have acknowledge the receipt 
your letter the 14th instant, and 
reply willinstruct you follows: 

regard the taxation the certifi- 
cate issued the Industrial Mutual De- 
posit Company, Lexington, Ky., the 
ruling this office has been, this 
and similar instruments, that they must 
bear stamps certificates indebtedness 
the rate cents for each $100 
fractional part thereof the face value, 
and the face value determined 
ascertaining the highest possible value 
the coupons attached the certificates. 

The terms payment these coupons 
are stated follows the conditions 
annexed the certificate: 


The company reserves the right re- 
deem said coupons, any them, 
any time, the manner provided for 
the by-laws said company and upon the 
promised, and binds itself redeem all 
coupons within one hundred 
weeks upon which 104 weekly payments 
have been made. 


Z 
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The weekly payments are cents for 
each coupon, and each certificate bears 
coupons, the weekly payment each 
certificate cents, provided none the 
coupons have been redeemed. the 
body the certificate promise and 
agreement the part the company 
pay the holder the redemption 
each said coupons $1.600n every dol- 
lar paid keep said coupons force 
the date redemption, less cents 
each coupon when redeemed. There 
financial schedule attached the certifi- 
cate showing the value each coupon 
the end each week, and the end 
one hundred and four weeks two years, 
the period ultimate redemption prom- 
ised, the value $8.22 for each 
Thisis simply the amount dues paid 
the coupon,viz. $5.20,with per cent 
added and less cents deducted 
the time redemption. The 
this rate $82.20, and make the 
taxation this certificate, course, 
cents. 

What this company asking from this 
office ruling that the highest value 
these coupons $4.06, the amount the 
weekly payments for one year, adding 
per cent and deducting cents. This 
would enable the company attach 
coupons the certificate the same rate 
taxation now paid. 

This request supported the state- 
ment that the coupons have been re- 
deemed the company with such rapid- 
ity late that the average value the 
coupons when redeemed was only cents. 
the number coupons redeemed was 
39,707, none which were over twelve 
weeks old, and this was nearly half the 
coupons issued upto July 31, 

further support this request, affi- 
davits officers the company are filed 


with the collector, stating that their 
“opinion and coupon issued 
this company will ever reach age ex- 
ceeding fifty-two weeks, when its redemp- 
tion value will $4.06. 

will seen that this matter 
opinion, and opinion can not furnish 
safe basis for computingtaxes. The main 
fact that the company not bound 
redeem these coupons until one hundred 
and four weeks have elapsed. true 
that reserves the right, and exercises it, 
redeem the coupons ata much earlier 
date, but its ability todo this depends up- 
the prompt payment dues all mem- 
bers and the acquisition new members, 
sothat money may pour into the treasury 
freely and abundantly. 

the not improbable contingency 
financial depression, the redemption 
coupons might very much retarded. 
any rate, inthe opinion this office, 
impossible give any certain time 
redemption other than that limited the 
contract itself, which one hundred and 
four weeks, with valueaccruing $8.22 
each coupon, and this basis taxation 
will adhered with respect the cer- 
tificates the Industrial Mutual Deposit 
Company under its present contract. 
Neither will any change made this 
ruling the company refrains from print- 
ing and attaching hereafter the financial 
schedule the certificate, proposes 
todo. ‘Chis schedule mere mathemat- 
ical statement the value the coupons 
when redeemed certain periods, and 
manner varies the terms the contract 
its legal obligations. 


Respectfully, 
Wilson, Commissioner. 
Mr. Roberts, Collector Internal 
Revenue, Lexington, Ky. 
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WOOLEN MANUFACTURES. 


Imports woolen manufactures into 
the United States are less than one-third 
value what they were 1895 while 
during the decade exports 
woolen manufactures have 
trebled. During the eight months end- 
ing August the imports woolen 
manufactures amounted %12,084,928 
against $40,667,044 months 1895 
and $20,544,094 the corresponding 
months 1896. The average annual 
importation woolen manufactures dur- 
ing the decade from 1890 has 
been $25,000,000 the high water marks 
having been reached the year 1895, 
when the total was 
that and the succeeding two years the 
importations were very heavy, averaging 
for the period nearly for the 
8-months period each year; but since 
that date the importations have constantly 
decreased the years 1898, 1899, 
and 1900, they reached their lowest level, 
averaging during the months each 
year but about Thus will 
seen that the importations woolen 
manufactures are now but 
annual average since the other 
hand, the exports woolen manufactures 
have slowly, but steadily increased, ad- 
vancing from $268,094 $470,725 
1895, $614,678 1896,$144,512 1897, 
and $717,689 1898 $886,030 the 
months 


contemporary discoursing upon the Bos- 
ton bank ledger, along with other misinformation, 
credits the invention Boston bank book- 
keeper the name Lane, with date 1852. 
The facts are that the form ledger named or- 
iginated the Park Bank, New York, several 
years prior tothe year above 
the Boston ledger, because was Boston that 


The details the destination our 
exports woolen manufactures for the 
present year are not yet available, but 
from examination the official report 
for the fiscal year 1899, seen that 
American carpets find their chief 
markets the United Kingdom, 
Mexico, and the Orient; dress goods 
chiefly England and Mexico; our flan- 
nels and blankets Hawaii, China and 
Hongkong, Canada and Chile; clothing 
Canada and Hawaii; and our miscellan- 
eous manufactures wool Canada, 
Miquolon, England, Australia, the West 
Indies, Germany, France and Denmark, 
the order magnitude given. 

The following table shows the imports 
and exports woolen manufactures 
months ending August the New 
York price Ohio fleece wool during 
the month August, from 1895 


Woolen manufactures. August. 
Price 
wool. 
Dollars. Dollars. Cents. 
1895 40,667,044 470,725 
1896 29,544,094 614,678 
1897 37,714,064 144,512 
1898 11,681,158 717,689 
1899 10,470,622 
1900 12,084,928 886,030 28} 


saw good thing, promptly adopted and 
the exploiting which followed very generously 
gave the device its own 
August 1900. 


This sounds plausible, but seems hardly 
probable when reflect that the Park 
Bank was not organized until 1856. 
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INSTITUTE FOR BANK CLERKS. 


Report the Committee Education the American Bankers’ Association 
the Annual Convention Richmond, Va. October 1900. 


report the committee 
education the American Bankers’ 
Association was made the convention 
Richmond, Va., October 2d, through 
the chairman the committee, Mr. 
Cornwell, Buffalo. the conclu- 
sion the discussion following the pre- 
sentation the report, the same commit- 
tee was continued for another year, and 
the following resolution, offered Mr. 
Cannon New York, was adopted: 


that the sense this 
Convention that the Executive Council 
shall authorize the Committee Educa- 
tion organize Institute Bank 
Clerks, for bank clerks the United 
States, appropriating such amount 
will necessary operate such institute 
for the first year, not exceeding $10,000.” 


Following the Report: 


Your committee begs report that 
has taken carefully the subject 
Institute for Bank Clerks, that finds the 
project entirely feasible, 
herewith the data the subject obtained 
the committee. 


THE NEED AND DESIRE FOR 
EDUCATION PART 
BANK CLERKS. 

never before there required 
every branch business the most thorough 
training, scientific and technical, for the 
attainment success under the intense 
competition that prevails. 

business this truer, perhaps, 
than the business banking this 
country, country which reaching out 
through its tremendous export increase 
for the business the world. 


There abundant evidence that the 
young men who are doing the clerical 
work banks the United States are 
anxious avail themselves any and 
all knowledge and training which will 
help them their work better and 
more intelligently 

There way provided which this 
can done. 

One the leading banking journals 
the other day received the following letter 


from clerk one our large Southern 
banks: 


The Editor, 


Dear Sir:—Judging from the interest 
you take banking education and the 
space you devote same, thought, per- 
haps, you would help desire 
obtain more thorough knowledge the 
many questions appertaining pro- 
fession. 

the many financial questions, the mastery 

take one the courses that have been es- 
tablished some our universities, but 
desire taxe advantage any opportun- 
ity within reach which will better fit 
for life work. 

the Educational Committee the 
American Bankers’ Association doing any 
missionary work this direction? Would 
application the committee pro- 
ductive beneficial results? 

Any information you can give 
regard this matter will greatly ap- 
preciated. 

Trusting that may favored with 
reply, remain. 


This Committee has already reported 
the receipt petition signed large 
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number bank clerks two principal 
cities, asking the Committee take 
the matter the formation Bankers’ 
Institute similar the one England. 

year ago some the bankers 
Minneapolis wrote the Committee ask- 
ingto informed whether the Associa- 
tion was ready act, but not hearing 
from definitely the Minneapolis Bank 
Clerks’ Association was formed, and 
the Spring this year the Committee 
received the following letter: 


Committee Education, Etc. 


Gentlemen:—The writer had some cor- 
respondence with you December about 
Institute for Bankers, which you were 
planning organize this country. 
know that the bank clerks Minneapolis 
formed organization primarily for ed- 
ucational purposes, and have held one 
meeting week since the first January 
and including April 14th, which 
meetings took course lectures 
Commercial Paper, given 
the Law Department the 
Minnesota. our meeting April 
14th, the bank clerks took written ex- 
amination the subject and enclose 
herewith one the examination papers. 
will close our year’s work 
quet which members the clearing 
house banks, together with the bank clerks 
the city, will meet. The principal ad- 
dress the evening will delivered 
Professor Laughlin the University 
Chicago “Three Decades Financial 

The bank clerks have taken great inter- 
the organization, and willcontinue 
next year,taking course lectures either 
contracts agency, together with po- 
litical economy. have planned begin 
our work next year October and carry 
through May. 

Yours truly, 
Joseph Chapman, Jr., 
Minneapolis Bank Clerks’ Ass’n. 


The examination paper appears the 
appendix this report. The Committee 
recently received the following let- 
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ter relative the work now 
taken the Minneapolis Association. 


for the coming season, given 
Folwell, the State University, 
Political Economy. The course will 
cover twenty lectures, special 
being laid the branches political 
economy that relate banks and 
examination this subject. Our edu- 
cational work will commence the 
October and plan tocarry same 
until the end April. Once month 
will have what call open meeting. 
these will addressed promin- 
ent business men this city and else- 
where, who have made success their 
own line business. For example, 
have talk railroads, one the 
wheat business, one lumber, and 
plan have evening devoted the 
subject, Life Insurance,” ex- 
plaining how the premiums are arrived 
and showing whether not life insur- 
ance good investment for young man 
make. will also have evening 
devoted stocks and bonds. 

have tried plan our course 
that will interest and benefit every man 
junior clerk. 

Thanking you for your interest our 
association, remain, 

Yours truly, 
(Signed) Joseph Chapman, Jr. 
President. 

Your committee the early part 
the year requested Mr. Kittredge, 
the Account, Audit Assurance 
Co., Ltd., New York, take the mat- 
ter carefully and prepare suggestions 
the subject ‘‘Bank Clerks’ Associa- 
tion” for the whole country. The report 
Mr. Kittredge will found the ap- 
pendix. 

The Committee has also obtained from 
some the banks suggestions the 
practical subjects taken up. the 
Seaboard National Bank New York, 
there actual yearly course with ex- 
aminations, which the Bank has had 
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this appears the appendix this re- 
port. remarkably practical char- 
acter. 

another bank the following was 
sent each the various departments 
the Bank, viz: The Foreign Exchange 
Department, the Loan and Collection 
Department, the Tellers’ Department, the 
Department Individual and General 
Books, and the Bond Department: 


for Bank Clerks means which cer- 
tain study can taken the em- 
ployees outside their regular duties, 
such subjects will value them 
their business. 

your department what would you 
suggest things would valuable for 
Bank Clerk know? 


The answers received will found 
the appendix. They lively in- 
terest the subject. 

There question that the formation 
chain Bank Clerks’ Associations 
throughout the United States perfectly 
feasible, and that, conducted proper 
lines, will vast amount good, 
that after the first year can 
made entirely self supporting, and that, 
not done some such body The 
American Bankers’ Association,the work 
will goon asin Minneapolis, spontane- 
ously, but spots, and such general 
and immediate good results can ob- 
tained complete organization. 

properly organize such institution 
man first-class abilities, who could de- 
vote his entire time the work Secre- 
tary the Committee. His first under- 
taking would frame simple course 
the Bank Clerks during the coming Win- 
with practical bankers 
next step would the actual forma- 
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tion Associations the leading cities. 
This would preceded sending out 
all the Banks pamphlets for distribution 
among their clerks outlining the plan and 
course study, etc. 

given city certain time and 
co-operation with the Bank officers 
that city meeting the Clerks would 
called, which the Committee’s Sec- 
retary would present, and the organi- 
zation that city perfected, officers 
elected and plan adopted. 

The plan would include monthly meet- 
ings the Association that city 
which the various subjects under study 
would discussed, papers read, debates 
carried on, lectures delivered from 
time time local outside talent. 
the end the season the spring, 
examinations would held, and certifi- 
cates delivered those 
members entitled them. 

The course study would the 
most practical character connected with 
every-day transactions banking busin- 
ess and for the first year would essen- 
tially primary. The course could end, 
the local Bankers the associated 
clerks, 

Aside from every other consideration, 
the fraternal feeling which would fos- 
tered among the clerks and_the spirit and 
devotion engendered between employed 
and their employers should great 
advantage carrying business. 

Here then work the most practi- 
cal character squarely line with the 
aims the American Bankers’ Associa- 
tion, entirely feasible, involving large 
outlay money, and calculated, suc- 
good which cannot measured and which 
will influence favorably the lives and for- 
tunes hundreds young men who are 
growing our banks. They, them- 
selves, have appealed you through your 
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Committee for encouragement and guid- 
this great Association with its ample 
means and its vast influence take this 
work which means much for the future 
success the bank clerks this country, 
means much for improvement the 
work that splendid staff young men 
whom rely for the safe, honest and 
successful conduct our business. 

These are the men behind the guns. 
Will you train them they ask that 
their work may doubly effective? 
will you neglect them, abandon them 
their own efforts and let the service drift 
along half disciplined 
take the consequences continuing 
conduct your campaign with untrained 
army? 


REGULAR WORK THE COMMITTEE, 


Your Committee begs report that 
during the year the question preparing 
new literature was taken and was de- 
cided there were still 700 
supplied, who had applied for the pamph- 
Bank?” which the Committee 
had first published, that new edition 
should ordered. these, 82,000 have 
already been sent out, and there are still 
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some orders comingin. The fact that the 
banks have voluntarily kept this 
tribution leads believe that the use- 
fulness the first pamphlet has not yet 
passed by. several instances requests 
for quotation price for printing the 
pamphlets German, Italian and Span- 
ish have been made. Some the banks 
have offered pay the cost the work, 
and such instances the offer has been 
accepted and the amounts received cred- 
ited, 

The Committee has also taken with 
several the presidents our large Uni- 
versities the question 
courses study needed bankers and 
commercial men, and most gratifying 
find that the leading educators the 
country are deeply interested the sug. 
gestions made them covering this ad- 
vanced step. This evidenced the 
introduction such courses several 
our larger 


William Cornwell, 

Robert Lowry, 

Harvey Hollister, 

Finley, 

George Orde. 


NATIONAL BANK ASSESSMENT DECISION. 


have received report recent 
decision the United States District 
Court Georgia the matter the in- 
solvency the Chattanooga National 
Bank. The receiver the bank having 
levied assessment per cent. levied 
the bank’s stockholders, and proceeded 
against them the federal court. The 
-stockholders filed answer alleging that 
$14,802.17 the amount sought 


collected was make good the failure 
stockholders pay the amount the 
former assessment. The receiver de- 
murred and the court overruled the de- 
murrer, saying: 

“Ne shareholder can required 
make good the failure another share- 
holder pay the amount his assess- 
ment; and where assessment $61,000 
made must considered for the pur- 
pose making another assessment 
the entire $61,000 had been 
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INQUIRIES AND CORRESPONDENCE, 


INQUIRIES. AND CORRESPONDENCE. 


department carried for the benefit all subscribers, who are entitled submit 
questions general interest, and expect prompt and careful consideration thereof, with- 
out charge. The names and places those submitting inquiries are published, unless special 


request made the contrary. 


Agent. 


ELKTON, Mich., 15, 1900. 

Banking Law Journal: 

DEAR give your opinion 
the following transaction. 

sends his personal check, drawn favor 
whois attorney law collecting for 

takes the check the bank his town (not 
the bank the check issued on) and endorses 
B—per attorney. The bank cashing the 
check sends the bank which drawn, 
who refuses accept the check and returns it, 
saying the endorsement 
Question. 

ist. Was the endorsement legal? 

2nd. Should the check have been protested 
hold the endorser protect the bank whocashed 
for the attorney. 


SUBSCRIBER. 


The authority conferred upon agent 
collect accounts for his principal does 
checks taken payable the principal. 
Jackson Bank McMinnville 

all the above cases, agents authorized 
collect accounts had indorsed checks 
payable the the name 
the principal, per that the agent, and 
had received payment the checks from 
the bank which drawn. each the 
authority indorse was held lacking 
and the drawee bank was compelled 
make the amount good the principal 
who had denied the authority of, and re- 


pudiated the payment to, the agent, the 
latter having appropriated the money 
his ownuse. Further the attempt es- 
tablish such authority custom was not 
permitted. 

view this state the law, the 
drawee bank the present case did the 
right and only safe thing refuse payment 
ment B’s name per his attorney; and 
the bank that cashed the check upon such 
indorsement did very unwise thing, 
without first inquiring and being satisfied 
that there was some actual, express auth- 
ority from the client his attorney 
make the indorsement his name. 

Concerning this bank’s standing the 
matter. Assuming that the only authority 
which the attorney had 
authority from his client collect the 
amount due from there was no- 
implied authority the attorney indorse 
the check B’s name, per his own, and 
the cashing bank holds the check without 
right, just the same held under 
only recourse would against the at- 
torney, recover the money paid, and 
such event would liable without 
any notice dishonor. 

the other hand, there should hap- 
pen existence some express auth- 
ority from client attorney indorse 
the check—some letter other writing 
from saying that ‘‘in the event 
gives youa check order, you 
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C’s indorsement B’s name would have 
been authorized and rightful and the 
ing bank bona fide holder for value 
the check under valid indorsement. 
such case, preserve recourse thereon 
against the indorser, B,notice dishonor 
him would have been necessary; but 
not given, recourse would remain against 
the drawer the check. 


Non-Negotiable Note. 


CHICAGO, Sept. 19, 1900. 

Editor Banking Law 

DEAR bank this city recently made 
loan borrower, taking his note therefor 
and security,certain other notes,with different 
makers, made payable the order 
and indorsed him. one these notes 
was the following statement, which escaped at- 
tention the time the loan was made: 

“This note not 

Kindly advise, case recourse the bank 
against the maker this note, what 


rights matter would be. 


The statement “this note not negoti- 
able” upon the face the note, would 
makeit non-negotiable. note, never- 
theless, was transferable and the bank 
vested with the legal title therein, but its 
right enforcement against the maker 
subject equities between the latter and 
the payee. See Barker Barth, IIl. 


App. 23. 


Patent Right Note. 


MUNCIE, Ind. Sept. 26. 
Editor Banking Law 

DEAR the law Indiana, 
bank good faith and without notice,purchases, 
for note which has been given for 
patent right, but which show this con- 
sideration upon its face, the note void the 
bank’s hands,or has right recovery against 
the maker? 
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Your answer next Journal will oblige 
CASHIER. 


Indiana, the maker note given 
patent right who fails place 
cause placed the note the words 
which destroy its negotiability and warn 
prospective purchasers the equities ex- 
isting between the original the 
instrument, guilty negligence, and 
cannot defend against the hands 
bona fide holder for value, before 
maturity and without notice. Descher 
Merea, 118 Ind. 586. 


Certificate Deposit—Current Funds 


Ind., October 10, 1900. 
Editor Banking Law 

DEAR SIR:—Are bank certificates deposit 
payable “in current funds” governed the 
law-merchant? 

Has the character paper payable “in cur- 
rent funds” ever been determined the U.S. 
Supreme Court? 

answer will greatly oblige, 

Yours respectfully, 
ANDREW, JR., SON. 


Bank Kasson, 123 105, the 
supreme court the United States the 
year 1887,had before for consideration, 
whether negotiability the instru- 
ments suit was affected the fact 
that they were payable current funds.” 
The court said: 

negotiable,a bill,promissory note check, 
must payable money, whatever 
current such the law the country 
where the instrument drawn payable. 
There are numerous cases where desig- 
notes particular banks associa- 
tions, paper not current money 
has been held destroy their negotiabil- 
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ity. But within few years, commencing 
with the first issue this country notes 
declared have the quaiity legal ten- 
der, has been common practice 
drawers bills exchange checks, 
makers promissory notes, indicate 
whether the same are paid gold 
silver, such notes; and the term 
current funds, has been used designate 
any these, all being current and de- 
clared, positive enactment, legal 
tender. was intended cover what- 
ever was receivable and current law 
money, whether the form notes 
coin. ‘Thus construed, not think 
the negotiability the paper question 
was impaired the insertion these 
words.” 

The Indiana Rule. National 
State Bank Lafayette Ringel, 
Ind. 393, (year brought 
action against the bank upon the fol- 
lowing certificate deposit, which 
averred have been stolen. 


State Bank, 

April 12, 1873. 
“John Ringel has deposited 
bank seventeen hundred and fifty dollars, 
payable the order self, current 
funds, the this certificate 

properly indorsed. 
Brockenbrough, 


91,750. 


The question before the court was 
whether party can recover upon lost 
stolen instrument like the one suit, 
without executing the maker bond 
indemnity? The court said: 

question discussed whether 
not the instrument negotiable according 
the law merchant and statute, 
inland bill exchange. think the 
instrument must regarded the prom- 
issory note the bank, and assignable 
virtue the statute; but not 
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exchange. lacks one the 
note. 


payable current funds. This takes 
promissory note. The instrument not 
being negotiable inland bill ex- 
change, there can question, 
think, the right the payee re- 
cover thereon without giving bond 
indemnify the bank against claim which 
might set some other person.” 

Rule the Negotiable Instruments 
Law. Section the Negotiable 
Instruments Law provides that ‘‘the 
validity and negotiable character 
instrument are not affected the fact 
kind current money which payment 
made.” 

see, therefore, that Indiana 
certificate deposit payable current 
funds, not negotiable instrument 
governed the law merchant, but that 
the contrary isthe case the states 
where the Negotiable Instruments Law 
prevails, well asin the supreme court 
the United States. 

Decisions Alabama, Michigan, Ohio 
and Illinois, have held “current 
the equivalent the other 
Pennsylvania, Texas and Wisconsin have 
held “current funds” not the 
“money.” these last named states, 
North Carolina and Wisconsin are now 
subject the Negotiable Instruments 
which overturns the judicial rule 
formerly preuailing therein 


Indorsers’ Liability. 
THE FREEPORT BANK, 
FREEPORT, I., Sept. 28, 
Editor Banking Law Journal: 
DEAR following was matter 


l- 

| 
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discussion among some bankers little 
gathering and could not agree decid- 
submit the facts you and ask that you 
treat them early issue the Journal 

draws note payable one year after date, 
and after obtaining three indorsers, presents 
the bank for discount. The bank’s officials 
decline the note the ground that four months’ 
paper the longest that they accept. Ina few 
days returns and the SAME note presented, 
reading four months, instead one year, 
originally The bank discounts the note 
and not paid maturity has duly pro- 
tested. The indorsers decline pay the 
ground that the note was materially altered 
without their knowledge consent. Now 
comes the interesting part the case, viz.: 
The bank’s attorney advises that they hold the 
note until the year (that was origin- 
ally drawn) and then, not paid, protest it, and 
assured the bank that they could recover from 
the said indorsers and that they could not evade 
payment the ground alteration note 
from one year four months they were pro- 
perly served with notice protest. dis- 
agreed with this opinion, interpretation 
the Negotiable Instruments Law the altera- 
tion date avoids note, and seems 
that the alteration time maturity does like- 
wise. 

Thanking you very kindly for the courteous 
treatment many inquiries have received and 
assuring you that find the Journal very inter- 
esting and helpful, am, 

Yours truly. 
HALL, Cashier. 


The Negotiable Instruments Law pro- 
vides: 


effect negotiable instrument 
materially altered without the assent 
all parties liable thereon, avoided, 
except against party who has himself 
made, authorized assented the al- 
teration and subsequent indorsers. 
when instrument has been materially al- 
course, not party the alteration, may 
enforce payment thereof according its orig- 
inal tenor.” 


206. What constitutes material al- 


THE BANKING LAW JOURNAL. 


teration.—Any alteration which cha: 

which alters the effect the 


the present case, the was 


‘materially altered changing the ‘ime 


payment from ‘‘one year” 
months” without the consent the 
sers, and was avoided them, the 
bank cannot recover unless can re- 
garded asa due en- 
titled enforce payment according its 
original tenor. 

The act defines holder due course 
‘‘who has taken the instrument 
under the following conditions: (1) that 
complete and regular upon its face; 
(2) that became the holder before 
was overdue, and without notice that 
had been previously dishonored, such 
was the fact; (3) that took good 
faith and for value; (4) that the time 
was negotiated him had notice 
any infirmity the instrument de- 
fect the title the person negotiating 

think would difficult bank 
which acquires note, bearing its face 
evidence alteration from ‘‘one year” 
the same note having 
been previously offered it,and rejected, 
before the alteration, establish that 
the time was negotiated the bank, 
the latter “had notice the infirmity 
stand on, and cannot 

The proviso 205 (which have 
italicized) favor bona fide holders 
altered instruments, innovation in- 
troduced the Negotiable Instruments 
Law. Under the law merchant,a material 
alteration, such this avoided 
instrument the hands every one; 
innocent holders for value were not pro- 


INQUIRIES AND CORRESPONDENCE. 789 


tected. did not matter whether the al- 
teration was beneficial the party liable, 
the reverse, nor whether not the in- 
strument was afterwards restored its 
original The instrument 
lutely avoided material alteration. 
But framing the Negotiable Instruments 
duced committee mitigate the rigor 
holder due course,” and was suggested 
the English Bilis Exchange act 
which contains provision that “where 
bill has been materially altered, but the 
alteration not apparent, and the bill 
such holder may avail himself the bill 
had not been altered, and may 
enforce payment according its 
original 

conclusion, the note question was 
unenforceable against the indorsers 
any hands save only those “holder 
due and the bank, which gave 
value for the note, can establish that 
such holder can recover; otherwise 
not. The difficulty its way, that 
acquired note bearing evidence ma- 
terial alteration from one year four 
months upon it, and the legal controversy 
will over whether this 
apparent alteration was in- 
firmity the instrument, whether the 
bank might assume the change 
been made with the knowledge and con- 
sent the indorsers and was not required 
make specific inquiry from them upon 
the point. 


Payment Over Counter: Protest.” 


FORT Tex., Sept. 28, 1900. 
Banking Law Journal: 
DEAR Stx:—Perhaps the following may 
interest bank tellers: 
About June 5th, the American National 
Bank paid the First Nationalsome packages 


currency, counted and labeled, each, $500. 
the same day the money was counted 
each package the teller First National 
Bank, and after having been him, 
was paid out the Bank the same day. 

The latter bank’s teller also counted the 
money and found correctly labeled. Several 
days after, man came into the latter bank 
cash $600 check, and part payment was 
given this $500 package, which took, and 
counted the loose money once. About 
the afternoon came back into the 
Bank and laying down the package 
said that had not counted nor disturbed 
but that another bank had counted when 
went deposit and had found contained 
only $300, instead $500, and demanded 
balance $200, which was refused. brought 
suit against the bank for $200, and the first trial 
was hung jury, but day ago, 
ond trial the case, was given 
against the bank for $200. The paying bank 
had not been over during the few days between 
receipt the package and paying out. The 
receiving party the package took the money 
with him his place business and around 
with him all day, and admits that paid out 
and took various sums money during the 
day, but insists that never counted nor dis- 
turbed the package. you think 
will The package was identified tel- 
lers three banks having been counted 
them and having contained $500. 

Regarding Notary Work. item (cash) 
sent country correspondent for $24 
with instructions letter regarding protest 
but having one corner the check 
small rubber stamp send the 
item out exactly is, and the receiving bank 
has protested and request remittance fees, 
which remit. return the item send- 
ing bank with request for fees, but they refuse 
grounds that the item was “no protest” and 
should have been forwarded such and 
the protesting bank refuses rebate fees 
ground that the protest was legal. “no 
protest” stamped cash item make “no 
protest” regardless indorsers and instructions 
from intermediate banks? 

Yours truly, 


MARTIN, JR., Teller. 
First Nat. Bank, Ft. Worth. 
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The presumption arising from 
the possession the drawee bank the 
$600 that the same 
paid. Close Fields, Texas, 623. 

rebut this presumption, the holder 
the check testifies that package 
labeled $500 which received in. part 
payment, only contained $300, when 
sought deposit another bank 
later the day, the money not having 
previously been counted, nor the package 
disturbed, him. This package had 
been counted three successive bank 
tellers, different banks each 
ing contain $500, and the last the 
three paid over the counter with $100 
additional, upon the $600 check. The 
recipient did not count the currency 
the package the time received 
over the bank counter, should have 
done, and customary. 

Upon this evidence, jury found that 
there was only $300 the package when 
was paid over the counter, and gave 
verdict for $200 against the bank. 

our judgment, the evidence not 
sufficient support the verdict, nor 
the presumption that the check has 
been paid the bank. 
through its teller, offers positive evidence 
that the package contained $500 the 
time was paid out him; and the re- 
cipient does not successfully controvert 
this. merely testifies that several 
hours later, the package only contained 
$300, and that had not counted 
disturbed the interim. But ad- 
mits that took the package with him 
his place business and around with 
him and that paid out and 
took various sums money during the 
day. think would require stronger 
court upholding verdict that the full 
$500 had not been paid. 

Grant his (English) work Banks 
and Banking takes strong ground for 
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rule that person receiving payment over 
the counter should make his objection 
then and there, any mistake has been 
the theory that, under any other rule, 
the bank would absolutely the mercy 
any dishonest recipient money 
-ing plausible, but story, 
Grant discusses the matter with reference 
the alleged payment 
coins over the counter. His reasoning 
equally applicable cases dilatory 
claims insufficient payments, the 
present case. (Grant says: 


“Where the banker makes 
the payment bad coined money, the 
payee taking payment without 
tion the moment, that before the 
transaction the presentment 
ment can considered fairly 
end, cannot afterwards complain and 
must bear the loss, for takes 
peril; and having once recognized 
money, cannot afterwards allowed 
general rule applicable wherever debt 
paid coin, seems rest satisfactory 
grounds; for there are various 
known tests which may readily applied 
for the purpose ascertaining the good- 

and, moreover, obviously open 
door fraud, and endless confusion and 
delay business, the payee debt 
were allowed say ‘such and such coins 
were received payment from the debtor 
and were bad; their amount must paid 
over again’. most instances,this would 
place the debtor, who would 
without any means showing that the 
coins paid with were other than those 
which the creditor alleges false, 
therefore,that loss which must fall upon 
one two innocent parties, shall fall 
upon that one whose conduct has given 
show the propriety and justice ruling 
that the payee who might, but 
apply some test, take the objection 
the proper time, forever concluded.” 


Grant cites judicial authority for his 


y 
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rule that the objection the payment 
must made the time, else the recipi- 
ent will concluded. Morse 
Banks and Banking points this fact 
and criticises the rule being too much 
favor the bank, saying that would 
bar from recovering money 
from bank even where could show> 
the most perfect, absolute and un- 
answerable proof that has not been 
paid his debt.” Morse contends that the 
true rule should that the obligation 
upon the plaintiff, subsequently disputing 
the correctness payment over the 
counter and seeking restitution from the 
bank, make out his clear, 
sufficient, incontestable testimony, scru- 
tinized with all the rigidity which just 
consideration the hard position the 
bank may demand; that makes out 
his case with the degree thoroughness 
that perfect justice demands, then 
should permitted recover the 
bank, otherwise not. 

Judged either the view Mr. Grant, 
the more lenient view Mr. Morse, 
the facts the present case would show 
right recovery the recipient 
the money from the Texas bank. 
very easy, and the customary, thing fora 
man count his money the time 
paid. does not so, and after- 
wards crys “mistake,” must 
incontestably, convincingly, prove it, and 
this, clearly, has not been done according 
the facts submitted. think, the 
appellate court Texas would set aside 
this verdict the ground that the evi- 
dence does not support it, and hold that 
the presumption full payment arising 
from the transaction presentment 
check and payment currency over the 
counter therefor, has not been rebutted. 

direction stamped face check 
all through whose hands subsequently 


passes, and justifies its omission. But 
some banks make practice disregard 
such stamped waivers, and strictly ac- 
cording the letter instruction, and 
the conflicting practices this regard 
give rise interminable disputes, which 
not get into court, owing the small- 
ness the notarial fee involved. One 
objection rubber stamp impressions 
that they may put any time, and 
how collecting bank know that 
they have been the instrument from 
the beginning and indorsers? 
think some uniform practice concerning 
protest instructions which will, will 
not, observed might adopted 
unanimous vote bankers convention 
assembled. The subject, while small, 
annoying. 


BANK, 
September 21, 1900. 


Editor Banking Law 


Dear Sir:—In your issue September, 
page 709, you state that before the passage 
the Negotiable Instruments Law Massachu- 
setts, the words “on were held, 
the Massachusetts courts, destroy negotiabil- 
ity. this statement strictly correct, view 
the Statutes 1888, chap. 329? Would not 
note, otherwise negotiable, made subsequent 
that statute, and before the passage the 
Negotiable Instruments Law, still negotiable 
notwithstanding the use the words 

The note submitted you does not come 
within that limit, but there are doubtless still 
existence long time notes which do, and your 
statement seems little too broad. 


CHAS. PERKINS. 


overlooked chap. 329, Laws 1888 
which provides that “no written promise 
pay money shall held not 
promissory note, not negotiable, 
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for the reason that the time payment 
uncertain; provided that the money 
payable all events and some time 
that must certainly come.” Since May 
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1888, when that act took effect, 
made payable “on before” have 
negotiable Massachusetts; before whic 
time, they were not. 


MODEL BANK CHECK 


Foote. 


Since the banks the large centers 
adopted the plan which they charge 
their depositors for collecting all country 
checks, there has been marked increase 
the number country banks that have 
arranged with their city correspondents 
honor checks drawn their (the coun- 
try bank’s) customers. 

Checks under this head are worded 
with some such authority the follow- 
ing: 

“Or payable the Third National 
Bank, New York, the option the 
holder.” 

check this character payable 
either two places, viz., the country 
bank where the depositor transacts his 
business,or bank otherwise designated, 
consequently, can handled the 
creditor, other holder without expense 
for collection. This plan appears 
satisfactory all concerned, and since 
easy accomplishment, the wonder 
that all country banks not adopt 
and all city banks encourage its use, for 


have received from the law firm Shep- 
Shepard, Salt Lake City, Utah, their 
statement case and brief argument for 
petitioner before the supreme court the United 
States the case Fuller, Assignee Butler 


means the saving the customers 
each many thousands 
annum. 

The agitation this check” sub- 
ject, which has been going for several 
years past, constantly kept and 
resulting the expense being placed 
where belongs, instead being im- 
posed the jobber and manufacturer 
who sells his goods payable form 
worth par his locality. 

Since the jobber has strenuously ob- 
jected paying this unjust tax, and the 
country dealer now assuming duty 
has heretofore escaped, large 
measure, behooves him urge his 
bankers adopt the style check men- 
divided between the parties who really 
reap the benefit. 

The use checks convenience—a 
privilege, ard therefore value the 
depositor. The depositor value 
the banker, hence division the cost 
between them not out place. 


Brothers, petitioner. Shepard Shepard are 
energetic and capable firm attorneys and 
business intrusted their care is. always well 
attended to. See their Card our List At- 
torneys. 


